





CASES ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 


MAY THRM, 1859. 


Present—JOSEPH H. LUMPKIN, 
CHARLES J. McDONALD, ; Judges. 
HENRY L. BENNING, 





PONDER vs. COX. 


Equity will not drive a party to common law, when by doing so his 
rights would be delayed, if not jeopardized. 


In equity, in Thomas Superior Court. Decision by 
Judge Lovz, January, 1859. | 


This bill was filed by Carey 8. Cox against Ephraim G. 
Ponder, to enjoin the collection of a judgment at law, 
obtained against complainant. The bill alleges that com- 
plainant, by his agent, Dyson, bought a negro man by 
the name of Price, or Giles Price, a blacksmith, from — 
defendant, for $1800; that one of the notes given for the 
purchase-money, amounting to $1800, was transferred to 
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one William Ponder, a brother of defendant, before it fel] 
due, and that judgment had been. obtained upon said 
note, and afterwards said judgment transferred back by 
William Ponder to Ephraim G. Ponder, the defendant, 
who is the owner and holder thereof, nnd that said trans. 
fers were made by defendant with a view of’ preventing 
complainant from making a defence to said note, the 
consideration thereof having failed in this, that the negro 
thus purchased by defendant, and the right and title of 
which defendant warranted, is not a slave, but is a free 
person of color, ) 

‘The injunction was granted, and afterwards, upon a 
motion to dissolve said injunction, and to dismiss com- 
plainant’s bill for want of equity, the court refused the 
motion, but held up the injunction and retained the bill; 
to which decision Ponder excepted, and upon a writ of 
error to the supreme court, that court reversed the judg- 
ment of the court below, holding that complainant had 
an adequate remedy at law against Ponder, upon the 
covenant of title in the bill of sale; but granted leave to 
complainant to amend his bill, by alleging the insolvency 
of Ponder, or any other fact that would raise an equity, 
and show that the remedy at law would be adequate. 
See this case fully reported in 26 Geo. Rep. 

The case being thus remanded to.the court below, 
complainant then moved to amend the bill, alleging, 
amongst other things, that defendant had recently execu- 
ted a post nuptial settlement, by which he had conveyed 
to a trustee, for the sole and separate use of his wife, the 
whole of his estate, real and_personal, consisting of lands, 
negroes, &., and that he had-no visible property upon 
which an execution could be levied, even if complainant 
should recover a judgment at law upon the breach ot 
warranty of title; that defendant had removed from the 
county of Thomas to the county of Fulton, and that if he 
had property now that could be reached by garnishment 
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or execution, it would be easy for him to remove said 
property, or to make such disposition of it as would effect- 
ually defeat complainant’s ultimate recovery at law on 
breach of said warranty. 

Defendant’s counsel objected to this amendment, and 
moved to dissol¥e the injunction and to dismiss the bill. 
The court granted leave to amend, and refused to dis- 
solve the injunction or to dismiss the bill. To which 
decision counsel for defendant excepted, and assigned the 
game as error. 


McIntyre & Youne, and A. H. HanseEx., represented 
by Iverson L. Harnis, for plaintiff in error. 


J. R. ALEXANDER, and Burcu & McLenpon, contra. 


By the Court.—Lumpxtn, J., delivering the opinion. 


We hold the court was right in refusing to dissolve 
the injunction and dismiss the bill as amended by the 
complainant. 

‘When the case was up before, our judgment was, that 
the bill, as it originally stood,‘could not be sustained. 
We suggested, however, that. it might be made a good 
bill, provided the complainant could allege, under oath, 
that there was threatened or impending wrong to his 
rights, by reason of the insolvency of Ephraim G. Ponder, 
or his removal beyond the jurisdiction of the State. 

The amendment shows that Ponder, by a post nuptial 
settlement, has conveyed the whole of his property to a 
trustee, in strict settlement upon his wife and offspring, 
provided there be any, and that he has removed from 
Thomas to Fulton county. This conveyance, although 
voluntary,.is good against him. True, the trust property 
may be made subject to contracts existing at the time of 
the settlement, but under all the facts of this case, should 
Cox be driven to further litigation, to re-imburse him- 
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self upon his covenant of title, should he lose the negro? 
We think not. It would be to deprive his common law 
remedy of one-half, at least, of its adequacy and com- 
pleteness. Ephraim G. Ponder is without. property ; and 
the legal title to that which he did hold is vested in 
another. 

There is another equity, not formally assumed in the 
bill, but which the facts stated presented strongly for the 
consideration of chancery. Long before Cox may be able 
to get a judgment upon his warranty, this property may 
be disposed of by the trustee, who holds the legal title, so 
as to put it beyond the reach of any recovery over, which 
might be had against Ponder. The injunction in this 
case, as in many others, subserves the purpose of a Quia 
Timet bill. 

Upon the whole, considering there are two proceedings 
now pending, namely, the application of Price, the negro, 
to establish his freedom, and the plea of the failure of 
consideration of the note given by Dyson to Ponder, for 
the negro, and which is sued on—one or both of which 
will decide whether it will be equitable or not to collect 
this judgment out of Cox—it is best to retain the bill and 
injunction until this matter is decided. 

Judgment affirmed. 





‘ HENDRY vs. SMITH. 


The verdict of a jury on an issue, on a plea in abatement to the juris- 
diction of the court, sustaining their jurisdiction, when there was 
evidence on both sides, will not be disturbed. 
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Motion for New Trial, in Thomas Superior Court. De- 
cision by Judge Love, February, 1859. 


James W. Smith brought suit against William H. 
Hendry, returnable to the May term, 1854, of the Supe- 
rior Court of Thomas county. The writ was filed in 
office 31st December, 1853. The sheriff returned that he 
had served the defendant personally, 2d February, 1854. 
At the term of the court to which the writ was returna- 
ble, the defendant pleaded, that at the time said suit was 
commenced and the writ sued out, he was not a citizen 
of Thomas county, but resided in the county of Lowndes. 
This plea was sworn to, and issue made up thereon, and 
submitted to a jury, whether the defendant was a citizen 
of Thomas county at the time suit was instituted against 
him. At June term, 1858, the case came on for trial on 
the appeal. 

The jury found that defendant was a citizen of Thomas 
county. Whereupon defendant moved for a new trial on 
the following grounds, viz: 

1. Because the jury found contrary to law. 

2. Because the jury found contrary to evidence; and 
that the verdict was strongly and decidedly against the 
weight of evidence. 

The court refused the motion for a new trial, and de- 


fendant excepted.: 
McIntyre & Youne, for plaintiff in error. 
A. H. HAnsE LL, contra. 
By the Court.—McDonatp, J., delivering the opinion. 


There was evidence on both sides of the issue submitted 
to the jury, and that leaves no doubt on the mind that 
at the time of the service of the declaration aud_ process 
on the defendant, and at the time of the plea pleaded he 
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was resident in the county of Thomas, where the suit was 
instituted. The suit was in the supérior court, and the 
plea should have shown that there was another court 
where justice could be effectually administered, and, of 
course, it must appear what court it was which had the 
jurisdiction at the time of the plea pleaded, for if, at that 
time, the identical court in which the suit was pending 
has the jurisdiction, the court will not turn a plaintiff 
out merely to institute suit in the same court. On an 
issue of this sort, the time at which the declaration was 
filed in the clerk’s office is of little importance. The act 
of 1843, defining the time at which an action should be 
held to be commenced, grew out of a contrariety of decis- 
ions in the courts, at the point of time at which the suit 
should have effect upon a plea of the statute of limita- 
tions. But considering the nature of a plea in abatement 
to the jurisdiction of the court, and the object of it, sim- 
ply to carry the case before the court, where the cause can 
be properly tried, which court must be shown in the plea, 
that the parties may institute the suit there, it is imma- 
terial when the declaration was filed. But there is a con- 
flict in the evidence, as to the residence of the defendant 
in the case below, when the declaration was filed ; and the 
jury having found that his residence was in the jurisdic- 
tion in which the action was brought, the presiding judge 
in that court did right not to disturb the verdict. 
Judgment affirmed. 





DAWSON & DAWSON, Adm’rs, vs. GODKINS. 


If, in a suit on a promissory note, the statute of limitations is pleaded, 
and a new promise is proven, the statute which applies to the orig- 
inal demand is the statute which governs. 
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Assumpsit, in Greene Superior court. Tried before 
Judge Harpeman, March Term, 1859, 


This was an action of,assumpsit, brought by James W. 
Godkins, as bearer, against George O. and Lucien W. 
Dawson, administrators of William C. Dawson, deceased, 
upon @ promissory note made by deceased in his lifetime, 
dated 3d July, 1835, and payable one day after date to 
Grant & Hall, or bearer. There was a count in the de- 
claration on a new promise, alleged to have been made 
within six years from the commencement of the action. 

The defendants plead payment, and the statute of limi- 
tations. At the trial, plaintiff proved by James H. Hall 
that he, as the agent of Grant & Hall, presented the note 
to William C. Dawson for payment sometime in October 
or November, 1851; that Dawson said he believed the 
note had been paid off, but he would look over his receipt 
book and see; that he went up home and returned and 
promised to pay it. Upon his cross-examination, in reply 
to the question whether he had not.stated in the presence 
of Oliver P. Daniel, that the above acknowledgment’ or 
promise to pay was made in the fall of 1849 or 1850, wit- 
ness answered that he had been entrapped, and probably 
had said some such thing, but that his present statement 
as to the time was the true and correct one. 

Upon this testimony plaintiff tendered in evidence the 
note sued on, to the introduction of which defendants 
objected, on the ground that the same was, on its face, 
barred by the statute of limitations. The objection was 
overruled, and the note read, and plaintiff closed. 

The court charged the jury that if the action was 
brought within siz years from the date or period of the 
new promise, (excluding the one year in which the ad- 
ministrators were exempt by law from suit,) then the 
statute is not a bar. To which charge defendants except- 
ed. The jury found for the plaintiff; whereupon defend- 
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ants tendered their bill of exceptions, and assign as-error 
the decision and charge above excepted to. 


Geo...O. Dawson, for plaintiff in error. 


Pure B. Roprnson, conira. 


By the Court.—McDonatp, J., delivering the opinion. 


It is insisted, on the part of the plaintiffs in error, that 
four years is the statute bar to an action on the promise 
relied on to remove the bar of the statute in this case; that 
the promise does not revive the original debt, but that 
that debt is simply a consideration for the new promise; 
and that the four years had expired, even adding the year 
during which the administrators were exempt from suit, 
before the action was brought, and that the note ought 
not to have been admitted in evidence. Even on the hy- 
pothesis of the counsel for the plaintiffs in error, the note 
was admissible to prove the consideration of the new 
promise; but his position is wrong, as was decided by this 
Court in the case of Beard et al. vs. Simmons, 9th Geo. 
Rep. 4. The suit in that case was on promissory notes. 
The statute of limitations was pleaded. The plaintiff 
proved promises to take the notes out of the statute of 
limitations, and the Court charged the jury that if a new 
promise was made at any time within six years next be- 
fore the commencement of the action, it was good and 
binding, and should be enforced, and this Court sustained 
that charge. The Supreme Court of the United States, 
in the case of Clementson vs. Williams, 8 Cranch 72, held 
the same doctrine, the Chief-Justice saying that the statute 
of limitations, which applies to the original demand, is 
the statute which controls. The charge of the presiding 
Judge to the jury, in this case, that “if the action is 
brought within six years from the date or period of the 
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new promise, the statute is not a bar,” is excepted to. 
This charge accords with the rule above laid down, and 
is the law of the case. 

Judgment affirmed. 





OSBORN vs. HERRON. 


A sells to B the privilege of making and vending a patented washing 
machine, in three counties, for which he takes three notes of $100 
each, with the agreement that if these machines had been previously 
sold in these counties, that the vendor should give up the notes. 
Heid, That upon satisfactory proof, that these machines had been 
manufactured and sold in one of the three counties, the notes were 
void. 


Assumpsit, in Greene Superior Court. Tried before 
Judge Harpemay, at March Term, 1859. 


This was an action by Elijah Osborne against David 
Herron, on the following promissory note: 
PENFIELD, September 16th, 1857. 
$100. Six months after date I promise to pay to E. 
Osborne, or bearer, One Hundred Dollars, value received, 
with interest from date. 
(Signed) D. Herron. 
The defence was, that the note was given, together with 
two other notes, each for the same amount, for the exclu- 
sive right to manufacture and sell, in the counties of 
Oglethorpe, Clarke and Jackson, a certain washing ma- 
chine which plaintiff or his assignors had patented, and 
that the consideration had failed, in this, that said wash- 
ing machine had been sold, and was in use, in some or 
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all of said counties, And in support of this plea, defend. 
ant offered the following evidence: 

Francis Herron, defendant’s son, testified that he was 
present when his father gave to plaintiff three notes, the 
consideration of which was the right to sell washing ma- 
chines in the counties of Clark, Jackson and Oglethorpe; 
plaintiff stated that there was no other agent in these 
counties, and that the machines had not been offered for 
sale in these counties. Defendant said he would have the 
machines made in Athens. Plaintiff said they had not 
been manufactured in Athens. Does not know that the 
three notes were each for $100, nor when the notes were 
due. 

Virgil Herron, son of defendant, testified that he was 
present when defendant gave the notes to plaintiff, one of 
which was the note sued on. The notes were given for 
the right to sell washing machines in the counties of 
Jackson, Oglethorpe and Clarke. Defendant said if the 
machines had been sold in these counties he would give 
up the notes. 

Lewis J. Lampkin, examined by commission, deposed 
that he sold a washing machine, which he levied on as 
the property of Samson D. Bridgman, in Clarke county 
sale made in the town of Watkinsville, in the spring of 
1857. Don’t recollect distinctly whose patent it was, but 
thinks it was Hollingsworth patent. Knows of no ma- 
chines of the kind having been sold in Jackson and Ogle- 
thorpe counties. Bridgman offered to sell machines of 
the same kind frequently, in the town of Athens, previous 
to September, 1857. Said machines did not give general 
satisfiaction. 

John Kirkpatrick, examined by commission, swore that 
several washing machines, purporting to be Hollings- 
worth patent, were manufactured in Athens, in the coun- 
ty of Clarke, before September, 1857, and were offered for 
sale by 8S. D. Bridgman ; don’t know of any being offered 
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for sale in Jackson or Oglethorpe counties; don’t know 
how many were sold; witness bought one; the machines 
did not give satisfaction; never heard any: one say they 
were pleased with them in Athens. 

Defendant closed. 

Plaintiff then proposed to prove, by Philip B. Robin- 
son, his attorney-at-law, that a short time after said note, 
together with two other notes, all bearing the same date, 
was given by plaintiff, they were left with him for collec- 
tion. That defendant called upon him and stated that the 
consideration of one of the notes had failed, and that 
upon complaint to plaintiff, he had directed him, the de- 
fendant, to call upon said Robinson and get one of said 
notes; that he delivered to defendant one of said notes, 
and defendant expressed himself satisfied with his con- 
tract as to the counties of Oglethorpe and Jackson, and 
that he would pay the note now in suit, and asked for 
time. Defendant’s counsel objected to the competency of 
Robinson, on the ground that he was the attorney-at-law 
of plaintiff. The Court sustained the objection, and 
repelled the testimony, and counsel for plaintiff ex 
cepted. 

Plaintiff then introduced and read in evidence one of 
said notes—the same given up by Robinson to defendant, 
and produced under notice. 

The jury found for the defendant, and plaintiff moved 
for a new trial on the following grounds: 

1st. Because the court refused to admit. the testimony 
of Philip B. Robinson, the attorney-at-law of plaintiff in 
the case. 

2d. Because the verdict is contrary to law. 

8d. Because of newly discovered evidence material to 
plaintiff’s case, and not known at the trial. 

The Court overruled the motion for a new trial, and 
defendant excepted. 
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Purie B. Rosinson, for plaintiff in error. 





By the Court.—Lumpxiy, J., delivering the opinion. 


The Court was right in rejecting the testimony of Mr, 
Robinson in this case. The notes of Herron were put in 
his hands for collection. He does not state that he took 
and held as the agent, and not as the attorney-at-law of 
the payee. The presumption of law is, that he received 
them in the latter character. If so, it is clear that the 
conversation and transaction as to one of the notes, trans- 
pired while the relation of client and attorney subsisted 
between Osborne and the witness; and, we may add, 
grew out of his professional employment by the plaintiff. 
His evidence was, therefore, in letter and in spirit, ob- 
noxious to the statute. 

Apart from this proof, then, how stands the case? Her- 
ron gave Osborne his three notes, for $100 each, for the 
privilege of selling “Hollingsworth’s patented washiig 
machine, in the three counties of Jackson, Clarke and 
Oglethorpe, with the understanding that if these counties 
had been pre- -occupied, he would deliver up the notes. 
The testimony is abundant and uncontroverted, that 
Clarke, one of the counties, had been previously occupied 
by a man by the name of Bridgman. He manufactured 
the machines in Athens. John Kirkpatrick had bought 
one of them, and pronounced them not very good; and 
Lewis Lampkin had sold one or more of them at Watkins- 
ville, as sheriff. By the agreement, then, the notes were 
void. One of the notes was fourid, at the trial, in the pos- 
session of Herron. Excluding the testimony of Robinson, 
it does not appear how he came by it. The presumption is 
he had paid it. I speak from the record as a Judge, not 
asaman. One of the notes is yet behind. Upon the 
principles of an equitable apportionment of the price, 
which, perhaps, does not apply to such a case, as the pur- 
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chaser has lost the benefit of the sale of his machines in 
Clarke, one of the three counties, the notes sued on should 
not be collected. 

Judgment affirmed. 





THE GEORGIA RAIL ROAD AND BANKING COM- 
PANY vs. WILLIS. 


The proof was, that a man’s cattle were killed by a Rail Read train, 
and that the agent of the Rail Road Company, when applied to for 
pay for the cattle, offered to pay for them, which offer, however, 
was, from being deemed inadequate, rejected. 

Held, that this proof was sufficient to cast on the Company the onus of 
proving that the killing of the cattle was not the result of negli- 
gence. 


Trespass, in Greene Superior Court. Tried before 
Judge Hanpeman, at March Term, 1859. 


This was a proceeding, under the statute, to recover 

the value of four cows, alleged to have been killed by the 
cars. 
At the trial the plaintiff proved that four milch cows, 
belonging to the estate of his intestate, were missed on 
the 7th of July, 1857, and were found dead near the Rail 
Road track on or about the same day, and that they were 
worth about twenty-five or thirty dollars each; that when 
he complained to the agent of the Rail Road about kill- 
ing the cows, he offered to pay him twenty-five dollars 
for three of them, and fifteen dollars for one, which he 
refused to take. 

Here plaintiff closed, and defendant moved for a non- 
suit, on the ground that plaintiff had failed to show that 
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the cows had been killed by the carelessness, negligence 
or improper conduct of the Rail. Road Company, its 
agents or employees. The Court refused: the motion to 
nonsuit, and defendant excepted. 

The Court charged the jury that if they believed, from 
the evidence, that the cows were killed in consequence of 
the carelessness, negligence, or improper conduct of 
defendant, or its officers, agents or employees, in running 
the cars on the road, plaintiff was entitled to recover the 
value of the cows. But if they believed the killing was 
not the result of careless or improper conduct on the part 
of defendant or its agents, then the defendant was not 
liable ; and whether defendant was guilty of negligence 
or not, was a question entirely for the jury to determine. 

The jury found for the plaintiff one hundred and twenty 
dollars ; whereupon the defendant moved for a new trial, 
on the following grounds: 

ist. Because the Court erred in refusing to grant the 
motion for nonsuit. 

2d. Because the verdict was contrary to the evidence. 

3d. Because the verdict was contrary to law. 

4th. Because the verdict was contrary to the charge of 
the Court. 

The Court overruled the motion for a new trial, and 
defendant excepted. : 


Puiuip B. Rosinson, for plaintiff in error. 


G. O. Dawson, contra. 


By the Court.—Brnnine, J., delivering the opinion. 


Was the Court below right in refusing the motion for 
anonsuit? We think so. ‘ 

The ground of the motion was, that the evidence did 
not show that the killing of the cows was the result of 
carelessness or negligence in the Rail Road Company. 
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We incline to think that ‘the:mere fact that the Oom- 
pany’strain killed the.cows, was ‘sufficient ‘to raise ‘the 
presumption thatthe killing was the result of negligence 
in the Company’s servants. 'When'one man kills’another, 
the law implies malice in the killer; so if one man kills 
another’s cattle, ought there not, in like manner, to be 
an implication of malice or negligence in the killer. 

Indeed there is, perhaps, more reason to require the 
implication in the latter case, than there is, to require it, 
in the former. Our statute makes it the duty ot all per- 
sons to keep a fence, of a certain kind and height, and it 
declares that if any person shall kill any other person’s 
cattle trespassing on land not enclosed by such a fence, 
he shall pay for the cattle so killed. (Cobb, 19.) We 
may assume that the Legislature thought that such a 
fence as this would be sufficient to keep out cattle. Con- 
sequently, it would seem that the mere fact that one 
man’s cattle are found trespassing on another’s land, 
ought to be sufficient to require the presumption that the 
fence of the latter was a fence inferior to that- which the 
staute prescribes. ® 

We incline, then, to the opinion, that the mere fact 
that the train killed the cows, ‘was sufficient to raise the 
presumption that the killing was the result of negligence 
in the Company’s servants. Ofcourse such: a presump- 
tion would be one subject to rebuttal. 

There was, however, in the proof, more than this mere 
fact. The agent of the Company, when applied to for 
pay for the cattle, did not deny the liability of the Com- 
pany to pay for them; did not insist that in the killing of 
them the Company’s servants were free from fault. On 
the contrary, he offered to pay for the cattle, and the only 
reason why he did*not pay for them was, that he did not 
offer for them as much as was demanded. 

This, and the other fact, the fact of the killing, were 




















820 SUPREME COURT OF GEORGIA. 
Diomatari vs. Choate, et al. 








sufficient, we think, to make a prima-facie case of neg. 
ligence in the Company’s servants. 

Hence, we think that the judgment overruling the 
motion for a nonsuit was right. 

If there was evidence enough to. prevent a 4 
there was evidence enough to support the verdict 
evidence before the jury was the same that hu 
before the Court. Therefore we have to think ti».t the 
second and third, and fourth grounds of the motior fora ° 
new trial were also insufficient. 

The first ground was the refusal of the Court to grant 
anonsuit. This ground seems not to be suitable fora 
motion for.a new trial; but if it is, it has already been 
considered, and found insufficient. 

Judgment affirmed. 
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DIOMATARI vs, CHOATE gral. tC 





Notwithstanding the court may differ with the jury as to the prepon- 
derance of the proof, yet the verdict will not be disturbed upon a 
naked question of fact, provided there be sufficient evidence to 
support the finding ; especially when the circuit judge is satisfied 
and refuses to grant a new trial. 


In Equity, in Putnam Superior Court. Tried before 
Judge Hammonp, March Term, 1859. 


John D. Diomatari filed his bill against Thomas W. 
Choate, Uriah Ward, and John W. Caswell, to enjoin an 
action at law, brought on a judgment, formerly obtained 
against said Diomatari.and Edward C. Clarke, as partners ¥ | 





under the style and firm of Clarke & Diomatari. The bill, 
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in substance, stated that, in February, 1843, Choate, then 
of the county of Jones, sold to Clarke & Diomatari, a lot 
or parcel of land, in the county of Jones, on Commission- 


e “le , containing about thirty-three acres, aud on 
the Jaw’; , mill, for “the sum of about thirty-five hundred 
anotho, _\i three payments; and that Choate executed his 


iy ane ‘make titles to said premises upon the payment 
f ‘they ‘urchase- -money. That Clarke & Diomatari becom- 
ing em) 4rrassed, and not able to pay for the place, agreed 
to surrender it, upon Choate giving up all the demands 
and claims which he held against them; and the trade for 
the purchase of said land and mill-seat was canceled, and 
Choate took possession of the same. That in addition to 
the notes forthe purchase-money of said premises, Choate 
held two other notes against Clark & Diomatari, amount- 
ing to about three or four hundred dollars, and that these 
notes, « well as those given for the mills and land, were 
i the contract for recission, and were thus set- 
_j-.d off. Before this agreement to rescind, 
‘d commenced suit upon one of the land notes, 
g to about $1100, and upon the two small notes 
Bava referred to; and by some oversight or neglect, said 
suit proceeded ; and at January term, 1845, “of Jones 
superior court, he obtained judgment pba Clarke & 
Diomatari for $1,463 00 principal, and $192 71 interest. 
But no attempt was made to enforce said judgment, or 
any claim or pretence that the same, or any part thereof, 
was due, utitil lately, when said Choate having transferred 
the same to Ward and Caswell, they have commenced an 
action of debt thereon against complainant as the surviv- 
ing partner of the firm of Clarke & Diomatari, and are 
seeking to recover the full amount thereof from him. 
The bill prays for an injunction, &e. 

To this bill defendant, Choate, filed his answer, admit- 
ting the facts as charged:in relation to the sale of the 
mills, the giving of the notes for the purchase-money, and 
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the recission of the contract, but denying that the two 
small notes referred to and sued on, and constituting a 
part of said judgment, were to be relinquished or were 
included in said arrangement, but insisted that only the 
land notes were to be canceled or given up in exchange 
for the land; and that it was agreed by Clarke that defend- 
ant should go on and obtain judgment on the entire 
claim ; and hold the same, as security for the payment of 
the part thereof founded upon the two small notes. 

Defendants, Ward and Caswell, answered that they 
knew nothing of the original transaction between the 
parties, or the consideration of the notes upon which the 
judgment is founded, and only want what is fairly and 
justly due them thereon. 

The case was submitted to the jury, upon the bill and 
answer and proofs, who returned a verdict, perpetually 
enjoining the judgment sought to be recovered at law, 
except so far as relates to the two notes, one-for $129 08, 
and the other for $243 00. 

Whereupon complainant moved for a new trial, en the 
following grounds: 

1. Because the verdict is decidedly and strongly against 
the weight of evidence. 

2. Because the charge of the court, that one partner 
has aright to bind the firm forall matters within the 
scope of the partnership, though correct as a general prop- 
osition, had no application to the facts of the case, and 
that the court erred in refusing to charge as requested, 
that if the jury should find that the consideration of the 
two small notes was personal to Clarke, and known so to 
be by Choate, and not on account of a partnership debt 
or liability, then they should perpetually enjoin said ac- 
tion at law as against Diomatari. 

8. Because the verdict was contrary to law and the 
evidence. 
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The court, after argument, refused the motion for a 
new trial, and counsel for complainant excepted. 


Junius WINGFIELD, for plaintiff in error. 


W. McKinty, and Hupson, contra. 
By the Court.—Lumpxty, J., delivering the opinion. 


The only question argued before this court is, was the 
verdict in this case so strongly and decidedly against the 
weight of evidence ag to make it our duty to grant a new 
trial ? 

The circuit judge thought not; and this constitutes an 
additional reason why we should not interfere. For my- 
self, I should have rendered a different verdict upon the 
testimony; still, I think there was sufficient proof to 
warrant the finding. 

Our conclusion is somewhat reluctantly to let the judg- 
ment stand. 

Judgment affirmed. 





MORTON vs. PEARMAN, 


By the act of 1857, “authorizing attachments to issue in cases sound- 
ing in damages,” attachment lies on the demand for a breach of a 
promise of marriage. 


Attachment, in Jones Superior Court. Decision by 
Judge Harpeman, April Term, 1859. 


This was an attachment sued out by Sarah J. Pearman 
against Ezra D. Morton, to recover damages for the breach 
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of a marriage contract. The damages were laid at five 
thousand dollars, and the attachment predicated upon the 
ground that defendant “ absconds.” 

At the term of the court to which the attachment was 
returnable, defendant moved to dismiss the same, on the 
ground that an attachment would not lie for the recovery 
of damages for the breach of a marriage contract. 

The court overruled the motion, holding that an action 
by attachment was maintainable in such case, to which 
decision counsel for Morton excepted. 


RutuerrorD & Hit, for plaintiff in error. 
Davis & Lawson, and Issac HarDEMAN, contra. 
By the Court.—Brnnine, J., delivering the opinion. 


Was the court below right in overruling the motion to 
dismiss the attachment? We think so. 

The ground of the motion was, that attachment does 
not lie in a case for the breach of a promise of marriage. 
The validity of the ground depends on the import of the 
expression, ‘“‘money demands,” contained in the act of 
1857, authorizing attachments to issue “in cases sounding 
in damages” (acts of 1857, 23). That act is in the fol- 
lowing words: ‘That from and after the passage of this 
act, in all cases of money demands, whether arising ex 
contractu or ex delicto, plaintiffs shall have the right to sue 
out attachments when defendant shall have placed him- 
self in such situation as will authorize plaintiffs to sue 
out attachment, upon the plaintiffs complying with the 
statutes, now in force, in relation to issuing attachments.” 

Is the demand arising from the breach ef a promise of 
marriage, a “‘money demand?” We think itis. Itisa 
demand for money, and not a demand for anything else. 
It is not a demand for specific performance. Neither 














MILLEDGEVILLE, MAY TERM, 1859. 325 


Morton vs. Pearman. 








party to such a promise has the right to a decree for the 
specific performance of the promise. True, the amount of 
the demand is uncertain, is unliquidated, but that does 
not prevent it from being a demand for money. 

Being a money demand, then, it is within the words of 
the statute. 

Is it not, also, within the reason of the statute? We 
think it is. The old law provided for all cases of certain— 
of liquidated money demands. Therefore, the object of 
the new law must have been provision for uncertain, un- 
liquidated, money demands. To say otherwise, is to say 
that the legislature intended, by the statute, what was 
unnecessary and useless. 

There was not, then, we think, any validity in the 


ground of objection to the attachment. 
Judgment affirmed. 


Note.—This was the last Court at which Judge McDon 
ald presided. He resigned before the meeting of the 
court at Athens, on the 4th Monday in May, and Linton 
Stephens, Esq., of Sparta, was appointed by the Governor 
to fill the vacancy. 
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CATO vs. GENTRY Et AL. 


A pecuniary legacy to infant wards, payable when they become 
twenty-one, was charged on lands. The devisces of the lands, paid 
the legacies to the guardian, before the wards became twenty-one. 
Afterwards, the devisees suld the lands. Held, that the lands, in 
the hands of the purchaser, remained charged with the legacies. 


In Equity, in Hancock Superior Court. Decision by 
Judge Tuomas, October Term, 1858. 


This was a bill filed by William P. Cato and James F. 
Cato against Samuel T. Gentry, Sterling G. Cato and 
Lewis F. Cato, executors of the last will of Green Cato, 
deceased. Green Cato died in 1838, after having made 
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and executed his last will, dated November 14th, 1837, 
In the 3d item of said will he makes the following devise 
and bequest: “At the time of lawful-age or marriage of 
my youngest daughter, Emily Cato, or on the marriage 
of my wife, should such an event take place, I give, 
devise and bequeath to my two sons, Sterling G. Cato and 
Lewis F. Cato, all of my real estate of which I die seized 
and possessed, consisting of the homestead plantation, of 
1170 acres, be the same more or less, upon condition that 
they are to pay to the two sons of William P. Cato, now 
deceased, three hundred dollars to each of my said grand- 
sons on arriving at the age of twenty-one years, hereby 
charging my said real estate with the payment to my said 
grandsons of three hundred dollars each, provided each 
shall live to arrive to the age of twenty-one years. Should 
one of my grandsons die before the age of twenty-one 
years, in that event I desire the survivor to receive the 
legacy of six hundred dollars. Should both die before the 
age of twenty-one years, it is my intention for said sums 
not to be paid.” 

Sterling G. and Lewis F. Cato went into possession of 
the land after the death of the testator, and afterwards 
sold the same to Samuel T. Gentry. In March, 1837, 
James W. Cato was appointed guardian of the grandsons. 
During the minority of complainants, the devisees made 
their promissory note to James W. Cato, guardian of the 
grandsons, for the sum of six hundred dollars. Suit was 
brought on said note and the amount received and paid 
to the guardian. At the arrival of age of the grandsons, 
suit is brought by bill against Samuel T. Gentry to 
recover the amount of the legacy charged upon the land. 
Pending suit, Sterling G. and Lewis F. Cato were made 
parties defendants with Samuel T. Gentry. The defend- 
ants plead payment to the guardian of the wards, and 
complainants demur to the plea on the ground that the 
legacy to the minor did not vest until the wards arrived 
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at full age, and a payment to the guardian before that 
time did not discharge the liability of Samuel T, Gentry. 
The court overruled the demurrer, and charged the jury 
that the payment to the guardian operated as a discharge. 
Upon this ruling error is assigned. The jury found for 
the defendants. 


E. H. Porriy, for plaintiffs in error. 
A. Hl. Steruens and R. Toomss, for defendants in error. _ 


Judge STEPHENS, having been formerly of counsel in 
this case, did not preside. 


By the Court.—Bunnine, J., delivering the opinion. 


The legacies to the two minor grandsons were not due 
when they were paid to the guardian of those grandsons, 
The legacies were a charge on the land devised to the two 
sons, Sterling G. Cato and Lewis F. Cato, the persons 
who paid to the guardian the legacies. The two sons 
afterwards sold the land to Gentry, who, of course, took 
the lands subject to the charge on them, of the legacies, 
if that charge had not been satisfied, by the payment of 
the legacies to the guardian. That payment was volun- 
tary; promissory notes for the legacies were given and 
taken, voluntarily. 

The question, therefore, is, did the payment, under 
these circumstances, satisfy the legacies? Ifit did, the 
plea of payment was good, and the decision of the court 
below right; if it did not, the plea was bad, and the 
decision wrong. 

The payment satisfied the legacies, if the act of payment 
was binding on the minor wards; the payment did not 
satisfy the legacies if the act of payment was not binding 
on them. Was that act, then, binding on them? 

It seems to be a principle of law, that an act of this 











830 SUPREME COURT OF GEORGIA. 
Hall vs. Bragg. 





ea 





kind is binding on the ward if it turns out to be advan- 
tageous to him, and it is not binding on him ifit does not 
so turn out. Story says: “But if an estate is charged 
witha sum of money, payable to an infant, at his major. 
ity, then, the purchaser is bound to see the money duly 
paid on his arrival at age; for the estate will remain — 
chargeable with it, in his hands,”—Stor. Eq. Jur. § 1183. 
And this position, we think, is supported by the authori- 
ties.—See Dickerson v. Dickerson, 3 Bro. C. C. and note; 
2 Sug. Ven. and Pur. 102-105-100; 14 Ves. 273, Kq. Dig. 
“‘ ouardian ” III; Macpherson on Inf., 272 ed. seq. 

Under these authorities, we think the act of payment 
was not binding on the wards; consequently, we think, 


that the decision was wrong. 
Judgment reversed. 





HALL vs. BRAGG. 


George Bragg made an instrument, in the form of a deed, which wit 
nessed as follows: “That the said George Bragg, after his burial 
expenses and the payment of all just debts, in consideration of the 
love and affection which he has and bears to his said sons-in-law, 
J.T. Hall, and J. Jones, and son, T. Z. Bragg, hath given, granted 
and conveyed, and does, by these presents, give, grant and convey, 
unto ‘them’ all the property that he, the said Bragg, owns and is 
possessed of.” Held, that the instrnmet was a will, and not a deed. 


Caveat, in Madison Superior Court. Tried before 
Judge Tuomas, March Term, 1859. 


At the trial upon the appeal, the following paper was 
propounded for record and probate as the last will and 
testament of George Bragg, deceased, viz: 
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State of Georgia, This indenture, made this, the 
Madison County. Jf 17th day of July, 1857, between Geo. 
Bragg, of the above State and county, of the one part, 
and Jeremiah T. Hall, son-in-law, of the same place, and 
Jefferson Jones, son-in-law, and Thomas Z. Bragg, son, 
of the State of Mississippi, Newton county, of the other 
part, witnesseth, That the said George Bragg, after his 
burial expenses and the payment of all just debts, in con- 
sideration of the love and affection which he has and 
bears to his said sons-in-law, J. T. Hall and J. Jones, and 
son T. Z. Bragg, hath given, granted and conveyed, and 
does, by these presents, give, grant and convey, unto said 
J.T. Hall and J. Jones, sons-in-law, and T. Z. Bragg, 
son, as aforesaid, and their heirs and assigns, all the prop- 
erty that he, the said George Bragg, owns and is possessed 
of at his death, except thirty dollars, which he gives to 
Lucy Parlee, the youngest child of Pamela Tucker; all 
the rest unto the said J. T. Hall and J. Jones, sons-in- 
law, and T. Z. Bragg, son, to have and to hold, and for 
their own use and benefit forever in fee simple. 

GrorGE Braae, [SEAL. ] 
Signed and sealed in the presence of 
Attest: Wilson P. Berryman. 
his 
William -|- Hall, 
mark. 
R. M. Brown. 

After proving the execution of the paper by the sub- 
scriber’s witnesses, the propounder tendered it in evi- 
dence as the last will and testament of George Bragg, 
deceased. Counsel for caveatrix objected to the intro- 
duction of the paper, on the ground that it was not a will, 
but a deed, and as such, not the subject of record and 
probate in a court of Ordinary. The presiding judge ' 
sustaiued the objection and excluded the paper, and coun- 
sel for propounder excepted. Thejury found for cavea- 
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trix, and counsel for propounder tendered their bill of 
exceptions, assigning as error said decision. 


T. M. Danret, and G. Nasu, for plaintiff in error. 
Ilester & AKERMAN, contra. 
By the Court.—Bennine, J., delivering the opinion. 


Was the paper a deed or a will? The court below 
held that it was a deed, but we think that it was a will. 
If it was a paper that took effect, that passed any interest, 
at the time of its execution, it was a deed; if it was a 
paper that did not take effect, that did not pass any inter- 
est, until the death of its author, it was a will. This may 
be assumed. 

If the words, “at his death,” be construed as relating 
to the words of gift, the paper is, clearly, a will. I give 
at my death, nothing passes till my death. This is clear. 
And those words may be so construed. ‘The sentence 
will readily admit the pause of a comma, before them, 
after ‘possessed of ;” and the sentence, when read with 
that slight pause, will require the words to be construed, 
as relating, not to “owns and is passessed of,” but, to he 
“ hath given,” he “ does give.” The objection to this con- 
struction is, that it makes the words relate to words some 
distance off, when there are nearer words to which they 
might relate. But this is, by no means, an insuperable 
objection. The English rule, that words the nearest to 
each other, in place, are the closest to each other in rela- 
tion, is one often not true, and, therefore, one often to be 
disregarded in construction. The rule is not true in any 
case in which the application of the rule would render the 
sentence or expression absurd. Would the application of 
the rule in this case render the expression absurd? Let 
us see. Turning the expression into the first person, for 
the sake of clearness, and reading the words, “at his 
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death,” as related to the nearest words, “ owns and is pos- 
sessed of,” the expression will stand thus: I have given, 
and 1 do give, to Hall, Jones and Bragg, all the property 
which I, at my death, own and am possessed of. Own 
and am possessed of are in the present tense ; consequently, 
they will admit before them the word now. Insert that 
word. The expression will then stand thus: I have given, 
and do give, to Hall, Jones and Bragg, all the property 
which I, at my death, now own and am possessed of. 
And here we have a plain absurdity. Now, and at my 
death, are treated as synonymous. And it is impossible 
that the present can be the future, or the future the pres- 
ent. Then, it would seem, that the application of the 
rule in this case would render the expression absurd. 

On the other hand, if we read the words, ‘at his death,”’ 
as relating to the more distant words, the words of gift, 
we have an expression that iscommon in wills, and one 
that has a well understood meaning. I do, at my death, 
give all of my property to A. B. is a kind of expression, 
common in wills, and, one having a meaning well under- 
stood. That meaning is, I give, to take effect at my 
death. This is the well understood meaning, although, 
it must be admitted, that the form of the expression is 
one not the best adapted to convey this meaning. 

We rather think, then, that the words, “at his death,” 
are to be construed rather as relating to the words of gift, 
than as relating to the words “ owns and is possessed of.” 
But concede that in this we are wrong, and that the re- 
verse Should be the construction, would fhat vary the 
result? would that make the instrument a deed and not 
awill? Reversing the construction, the expression may 
take this form (the first person being again substituted 
for the third :) I have given, and I do give, to Hall, Jones 
and Bragg, all the property which I, at my death, own 
and am possessed of. Now, what is the intention indica- 
ted here? Plainly this: That nothing whatever shall 
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pass, till my death; and that, at my death, all the prop. 
erty, then remaining, shall pass. And this is the very 
essence of a will as contra-distinguished from a deed. In 
a deed, the intention is, that something shall immediately 
pass on the execution of the deed. 

Even then, if we take the latter construction, the re. 
sult, we think, must still be the same; namely, that the 
instrument must be considered a will, and not a deed. 

Consequently, we think that the court below erred in 
excluding the instrument from the, jury. 

Judgment reversed and new trial granted. 





NEAL vs. TODD & KILLEBREED. 


The acts of 1764 (Cobb, 725,) and 1765, (Cobb, 727,) against gaming, 
constitutional and valid, and of force in this State. 


Debt, for money won at cards, in Glasscock Superior 
Court. Decision by Judge Tuomas, February Term, 1859. 


This was an action of debt brought by William M: 
Neal against William Todd and Jeremiah Killebreed, to 
recover money won at cards by defendants of John P. 
Bagget and Robert L. Niblet, under the provision, and by 
virtue of the act of 25th March, 1765, and the several 
acts passed before that time. 

The defendants demurred to the declaration, on the 
ground that the acts referred to and under which the ac- 
tion is brought are not of force in this State, and that no 
suit can be maintained thereon. The court sustained the 
demurrer and dismissed the action, and plaintiff excepted. 
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E. H. Portzs, for plaintiff in error. 
Waspen & Netms, contra. 
By the Court.—Lumpxtn, J., delivering the opinion. 


This is a statutory action founded on the Provincial 
Acts of 1764-5; the former passed the 29th ef March, 
1764, and the latter the 25th of March, 1765, and the 
only question to be decided is, are these acts in force in 
this State ? 

The act of 1764 was to continue for the space of seven 
years, and from thence to the end of the next session of 
the General Assembly, (Watkins’ Digest, 98.) The act 
of 1765 was to be in force for six years and to the end of 
the next session of the General Assembly, and no longer 
(Watkins’ Digest, 118.) By act of September, 1778, 
(Watkins’ Digest, 189,) these acts were further continued 
for one year and to the end of the next session of the 
General Assembly. When the next General Assembly 
met, after September, 1774, the early compilers-of our 
laws and the historians of our State are at variance. 
Watkins says: The next General Assembly was held in 
1777. Ifthat be so, of course the statutes were in force 
in May, 1776, and were embraced in the adopting statute 
of 1784 (Watkins’ Digest, 289.) McCall and White both 
assert that the General Assembly met in January, 1775. 
(2, McCall’s History of Georgia, p. 31; and White's His- 
torical Collections, 50.) The difficulty attending that 
period make all statements doubtful and uncertain as to 
what did or did not transpire from the year 1773 up to 
1777. But, in our judgment, the question under consid- 
eration does not depend upon the settlement of the point 
in dispute. 

These acts were revived by the act of 1777; (Watkins’ 
Digest, 202,) again in 1778, (Watkins’ Digest, 281,) 
and beyond all controversy in 1781, (Watkins’ Digest, 
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239.) For that act revives and declares to be in force 
“the several laws theretofore made in the then province 
of Georgia—and also all laws made and passed by the 
several conventions, congresses and houses of assembly 
of the State of Georgia (and not repealed by that or any 
former house,) except those which are repugnant to the 
constitution.” These acts were never repealed; they 
were not repugnant to the constitution of February, 
1777. Again the act of 1783 declared all laws adopted 
prior to 1778, designed to suppress one of the monster 
evils of the world, to be in full force and so continue. 
until repealed—which were not repugnant to the consti- 
tution, or in their nature temporary. (Watkins’ Digest, 
281.) Can the acts of 1764-5 be said to be temporary in 
their nature? Surely not. These or similar acts have 
always existed in this and the other States of the Union, 
as well as in great Britain. They are peculiar to no age 
or country. 

Our conclusion then is, that the validity of these stat- 
utes does not depend upon the adopting act of 1784, 
though we are quite confident they will be found covered 
by that act when the records of the past are searched up 
and the whole truth ascertained. In other words, we be- 
lieve they were in force in May, 1776, and had been for 
ten years before that time. But we hold that the onus is 
changed; and that those who wish to get rid of them 
must show their repeal since 1783. They are certainly, if 
not adopted, not repealed by the adopting act of 1784. 

But it is insisted that the acts of 1778, 1781, 1783 and 
1784 are all unconstitutional in this, that they adopt pre- 
vious statutes en masse, contrary to the VIIIth section of 
the constitution of 1777. (Watkins’ Digest, 9.) If this 
court has failed to establish the negative of this proposi- 
tion in the case of the Bibb County Loan Association vs. 
Richards, (21, Ga. Rep., 592,) to which no allusion was 
made in the argument, then for myself I despair of doing 
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so, and here I leave the subject. The lives, liberties and 
property of the people of Georgia have been protected, 
aud controlled by the general adopting statute of 1784 
for seventy-five years, and now a grave discussion is had 
as to its constitutionality ! 

Again, it is urged with earnestness that the acts of 
1764-5 are penal in their character, contrary to the genius 
of our government and the constitutions of tne United 
States and our State; are obsolete and necessarily repealed 
by the Penal Code of 1833. If these assumptions be 
well founded, the men of the revolution, who passed those 
acts, were greatly wanting either in patriotism or perspi- 
cuity ; and their descendants are no better. That a man 
who wins money or property from another should not be ° 


permitted to keep it, but that the law should enable the 


loser to recover it back; and if he refuses or neglects to 
do so, then any other person. We confess we see nothing 
in this in conflict either with the genius of our govern- 
ment or our Federal or our State Constitution. And if, 
after the sharper is thus compelled to disgorge his ill-got- 
ten gains, he is made amenable on the criminal side of 
the court for the offence of which he has been guilty, how 
does this provision of our Penal Code and the evil reme- 
dy interfere with each other? A thief steals my horse or 
slave and is tried and convicted of larceny. Does that 
satisfy the ends of justice? No; but I am entitled to 
my property or its equivalent. 

Finally, it is contended that there are and can be no 
competent parties to the action. That there is no such 
organization as the “ Poor of the Parish,” for whose use 
one-half of the recovery is to be appropriated. That the 
“Poor of the Parish” are not susceptible of ascertain- 
ment; and that this difficulty cannot be obviated by the 
doctrine of Cypres, nor by the statute of Elizabeth, nor by 
the inherent powers of a court of Chancery. “ 

The law provides that the whole amount of the money 
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lost shall be recovered by the plaintiff in an action of 
debt. Here then is his warrant for recovering the whole; 
what is to become of it afterwards is not a question for 
the public. He cannot hold it, and if the law, as it now 
stands, is so deficient that one moiety can be applied, 
there being no other owner, it goes to the State, and she 
may declare what disposition shall be made of the 
fund. . 

I want simply to say, in conclusion, that the act of 1764, 
(Watkins’ Digest, 100; Prince, 221,) as to the duty of 
executors and administrators, courts of ordinary, guar- 
dians, &c., stands precisely upon the same footing as the 
statutes we have been examining. This act was to con- 
tinue in force for the space of seven years and from thence 
to the end of the next session of the General Assembly 
and no longer. Was further continued by the act of 
1773; and if the statutes against gaming expired before 
1777, and were not revived by the subsequent acts of 
1778, 1781, 1783 and 1784, then this foundation act as to 
the law of executors and administrators, guardians, courts 
of ordinary, &c., is obsolete and void; and if these adopt- 
ing acts are unconstitutional as to them, they are equally 
so as toit. Watkins, who compiled our first Digest, in 
1800, took a prominent part in the councils of the State 
in 1796. He had attained to mature manhood at that 
time, and must have been cotemporary with the legisla- 
tion which we have been reviewing. Marbury and Craw- 
ford compiled their digest in 1802. The opinions of 
these men are certainly worth something. The republi- 
cation of these acts in every Digest since, by authority of 
the law-making power and the universal acquiesence in 
them, for sixty years, by the people and the profession, 
should, in my humble opinion, have rendered this inves- 
tigation unnecessary. There have been giants in Geor- 
gia, both at the barand in the counsels of State, and it 
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behooves us, if we would be respected by our posterity, to 
manifest a becoming reverence for the teachings of our 
fathers. 


Judgment reversed. 





VANDERZER, ADM’R vs. McMILLAN. 


1. It is the right of the complainant to amend his bill in matter of 
form or substance at any stage of the cause that he may see fit; 
and if the effect of the amendment be to destroy the bill, the defend- 
ant must take advantage of it by demurrer, or a motion to dismiss. 

2. A complainant cannot waive an answer from the defendant; but to 
every bill, it is the privilege of the defendant to file an answer, and 
to use the same as testimony, or for the purposes of a cross-bill, or 
any other purpose sanctioned by the usages and customs of courts 
of equity. 


In Equity, in Elbert superior court. Decision by Judge 
Tuomas, March Term, 1859. 


This was a bill filed by Robert McMillan against Wm. 
T. VanDerzer, administrator of Ira Christian, deceased, 
and others. Complainant moved to amend his bill by 
striking out all that part which sought a discovery from 
the defendants, and to insert a waiver or disclaimer ot 
any discovery or answer as to the charges and allegations 
ofthe bill. Defendant objected to the amendment. The 
presiding judge overruled the objection and granted the 
motion to amend. To which decision counsel for defend- 
ants excepted. 
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Rost. Tomes & T. R. R. Coss, contra. 


Judge Srepuens, having been of counsel in this case, 
did not preside. 


By the Court.—Lumpxin, J., delivering the opinion. 


As tothe right of the complainant to amend his bill, in 
the manner proposed, or any other, there can be no doubt, 
even if the necessary effect be to turn him out of court 
by demurrer or motion to dismiss, on the part of the 
defendant. A party seeks the specific performance of a 
contract concerning land. It does not appear from the 
bill itself, whether the agreement was in writing or not. 
Leave is asked and granted by the court to amend the 
bill, so as to allege, that the agreement was by parol. 
Can the defendant object to the allewance of the amend- 
ment because it will destroy the complainant’s case? 
Certainly not. He must abide his time and demur to the 
bill as amended, or move to dismiss it for want of equity, 
when he is entitled to be heard. And he is the last 
person to object in advance to this action on the part of 
the complainant. We are at no loss, therefore, in affirm- 
ing the judgment of the court below. 

But we are requested to express our opinion upon the 
main question argued; and that is, whether the complain- 
ant, by waiving his claim for discovery, can prevent the 
answer from being used by the defendant as testimony; 
and not as pleading merely ? : 

All writers on equity, assert that every bill is, in reality, 
a bill of discovery.—Story’s Eq. Pl. § 31-311 ; Mitford's 
Eq. Pl. 53; Wigram on Discovery, 6. 

In every treatise on equity pleadings, the interrogatory 
part is treated as an indispensable part of the bill.—Story’s 
Kq. Pl. § 85; Adams’ Eq. 59-802. The office of the sub- 
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pena is to require the defendant to answer on oath, like 
a witness.—6 Bacon’s Abr. Art. ch. (6) note (b) on page 
686; Bouvier’s Law, Dic. Art. Subpeena; 1 Harrison’s 
ch. 195. 

The forms of subpeena in the books require the defendant 
to answer.—1 Harrison’s Uh. Pr. 195-6. 

The equitable jurisdiction of chancery is founded on 
the writ of subpcena.—Adams’ Equity, 36, 308, 2; Bac. 
Abr. 685 Ar. Court of Chancery, (6) 1 Harrison’s Chan- 
cery, 14; Jacob’s Law Dictionary and Bouvier’s Law Dic- 
tionary, supra. 

The invention of this writ is complained of by the 
commons as a subtlety of John D. Waltham in 1415 and 
1421.—Bacon, Adams and Harrison, supra; 3 Black. 
Com. 512. 

Lord Chancellor Eldon, in Evans vs. Bicknell, 6 Ves. 
Jr. 174, on page 184, treats the discovery by the defend- 
ant or his right to his answer, as one of the privileges 
which he enjoys ina court of equity. He says: “ The 
defendant in this court has the protection arising from 
his own conscience in a degree which the law does not 
effect to give him protection. If he positively, plainly 
and precisely denies the assertion, and one witness only 
proves it positively, clearly and precisely, as it is denied, 
and there is no circumstance attaching credit to the asser- 
tion overbalancing the credit due to the denial as a posi- 
tive denial, a court of equity will not act upon the testi- 
mony of the witness. Nolsoatlaw. There the defendant 
is not heard. One witness proves the case ; and however 
strongly the defendant may be inclined to deny it upon 
oath, there must be a recovery against him.” 

The learned chancellor evidently intends here to contrast 
the privileges of a defendant ina court of equity anda 
court of law. And neither here nor elsewhere, either in 
the Text Books or Books of Reports, do we hear anything 
of the doctrine now claimed; namely, the privilege of the 
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complainant to deprive the defendant of the advantage 
thus secured to him by dispensing with his answer, 
True, Mr. Cooper in his treatise on equity pleading, and 
Judge Story, in his work on the same subject, treat of 
the right of the complainant to waive the oath to the 
answer itself; and they discuss rather vaguely the effect 
of such a waiver upon the answer as testimony; and their 
conclusion seems to be, if I understand them correctly, 
that while it must be overcome by something stronger 
than the oath of one witness, that still the counterbalane- 
ing proof need not be quite so strong as if the answer had 
been sworn to. But this is not the question before us; 
nor does it, in our judgment help the cause of the defend- 
ant in error in the least. 

In New York, a complainant is authorized by statute, 
to waive an answer; and when this is done, it is treated 
as pleading merely.—(2 Rev. Statutes, 175 § 44.) Lord 
Chancellor Walworth, who, whatever may be the estimate 
put upon him as a jurist, presided over one of the ablest 
equity courts in this or any other country, said of this 
statute that, “it introduced a new principle into the 
system of equity pleading.” —Burras vs. Looker, 4 Paige’s 
Ch. Rep. 227. 

For myself, I am the advocate of the change. It is 
unreasonable and oppressive in the extreme, that a com- 
plainant who seeks no discovery from his adversary, and 
is forced to go into equity for no other reason but because 
the relief which he prays is inadequate at law, should be 
compelled to make a witness of the defendant, and then 
can get no decree against his answer, unless he can over- 
come it by two witnesses, or one witness and corrobora- 
ting circumstances. When without this burden, one 
witness would be suflicient to prove his case. 

Let the legislature then follow the lead of New York, 
and enact that whenever the answer of the defendant is 
waived it shall count as pleading only. And more than 
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this, I beg and entreat the General Assembly to say in a 
few lines, that the jury at law may mould their verdict as 
in equity, to meet the exigencies of the case. 

Having ascertained what the rule is in England, is there 
anything in our legislation which repeals it, either direct- 
ly or by necessary implication? We know of nothing. 
On the contrary, the inferences are all the other way. It 
is admitted that until within a few years past the practice 
has been in accordance with the English rule. And that 
even now, the innovation is limited to a few circuits. No 
power, short of the Legislature, should inaugurate a 
change like this. 

As early as 1792, in defining the powers of the supe- 
rior courts, it was declared, that they should have authority 
to hear and determine by a jury of twelve men, all pleas, 
civil and criminal, and all causes of what nature or kind 
soever, according to the usages and custom of courtsof law 
and equity.— Watkins’ Digest, 481. What the usages and 
eustom of the chancery courts of England have been, we 
have already seen. And the same idea is distinctly kept 
up from that day to this, viz, that whenever parties sue 
at law, they accommodate their proceedings to the usages 
and custom of the common law courts. When they sue 
by bill they adopt the forms of a court of equity. 

Passing over the long space which intervenes, we pro- 
pose to examine briefly, some of the provisions in the act 
of 1857, (Pamphlet, p. 106,) to alter and amend the 
practice in courts of equity in this State; a statute that 
has been overlooked in this discussion. The third section 
dispenses with the filing of a replication. The fourth 
provides that at the first term of the court, the defendant 
may plead, answer or demur. The fifth enacts, that de- 
fendant, if in his judgment he has an equitable defense, 
shall not be forced or obliged to file a cross-bill, but may 
set up such equitable defense in his answer, and pray for 
and obtain such relief as he may be entitled to upon the 
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principles of justice in as full and ample a manner as he 
would now be entitled to under the cross-bill. And may, 
if he desires it in writing in his answer, compel an answer 
from plaintiff at such time and upon such terms as the 
court may order and direct. 

Thus it will be seen, that in addition to the protection 
afforded to the defendant by his answer as testimony, the 
further important privilege is extended to him of convert- 
ing his answer into a cross-bill. Can the complainant, 
by waiving his answer, deprive him of this right? Could 
he take from him the benfit of his answer as evidence to 
entitle him to move to dissolve an injunction? And 
what power has the court to limit or restrict the defend- 
ant’s right by prescribing a rule upon the subject? The 
sixth section of this act entitles either party to examine 
the other by commission or on the stand, notwithstanding 
the answer of the defendant may be filed. Knowing how 
often the truth is evaded by an order skillfully drawn, 
the Legislature have afforded this method for sifting the 
conscience of the defendant; still, it has not seen fit to 
grant to the complainant the power to deprive him alto- 
gether of the privilege of answering upon oath. 

By the seventh -section, the right is guaranteed to 
plaintiffs to amend at any time; and the co-relative right 
to defendants to answer such amendment within a reason- 
able time. 

By the eighth section, which is the last I shall notice, 
it is declared that defendants shall only be required when 
an amendment is made, to answer such amendment ; and 
if the amendment is mere formal, the answer may be waived 
aud the cause procéed. This is the first and only place 
in our law, where this expression occurs. And it confers 
upon the plaintiff the right to waive an answer to a formal 
amendmeut merely. Before this relaxation, the privilege 
of answering was unrestricted even in cases of formal 
amendments. Now it may be waived in all such amend- 
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ments, but none others. And the right to answer all 
substantial allegations, whether in original or amended 
bills, remains as it has existed heretofore. 

I think the conclusion is irresistible that all of our legis- 
lation, respecting equity causes, is based upon the assump- 
tion, that it is the privilege of defendants to auswer all 
causes in equity, whether the bill be for discovery only, or 
for relief only, or for both. And to use their answer 
when filed, not only as evidence, but as a cross-bill, or for 
any other purpose authorized and sanctioned by the 


' usages and custom of courts of chancery. 


Judgment reversed. 





LOCKETT vs. USRY. 


1. The act of 1827, to amend the rent laws of this State, requires the 
tenant before he can arrest the proceeding thereon given to the 
landlord, to swear that his lease is not expired, and that he does not 
hold the premises either by lease or rent from the affiant who is 
seeking to dispossess him. Heid, Tliat where there isa blank in the 
affidavit where the name of the movant should appear, the omission 
is fatal, and is not amendable 

. Notwithstanding the lease expired at the end of the year 1853, still, 
if the tenant seeks to arrest the process after the act of 1854 went 
into operation, hig affidavit must conform to that act; the movant 
having amended his proceeding so as to bring himself within its 
provisions. 

3. There is no constitutional impediment to prevent the Legislature 
from changing remedies, provided they are not so impaired as to 
rendered them nugatory. Beyond this restriction, parties have no 
vested rights in remedies. 

4. A verdict rendered in a case, where thre is no issue under the rent 
acts of 1827 aud 1854, is a nullity, and may be treated as such. 

5, Although the judgment of the court purports to be founded upon a 
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verdict, and the verdict is void, still the judgment can be executed, 
provided it be good without the verdict. 

6. A tenant who holds over, may file his affidavit at any time before 
he is dispossessed, and arrest the proceeding. 


Proceedings against tenant holding over, in Warren 
superior court. Tried before Judge Tuomas, April Term, 
1859. 


This was a proceeding under the act of 1827, by Fran- 
cis M. Usry, and Isaiah G. Usry, against Cullen R. Lock- 
ett, to recover possession of premises rented to Lockett, 
and which he refused to deliver up at the expiration of 
the lease. 

At the trial on the appeal, plaimtiffs moved to dismiss 
defendant’s affidavit, on two grounds; first, because said 
affidavit did not state that defendant did not hold the 
premises by lease or rent from plaintiffs ; second, because 
defendant did not state in his affidavit that he did_ not 
hold said premises by lease or rent from any person 
holding under them. The affidavit wasas follows: 


Georgia, \ Before me, Alfred Roney, a justice 
Warren county. J of the peace in and for said county, 
personally came Cullen R. Lockett, who, after being duly 
sworn, saith he is not the tenant of the said Francis Usry 
and Isaiah G. Usry, and does not hold the premises either 
by lease or rent from , hor any other person holding 
under fim by lease or rent. 
CULLEN R. LOCKETT, [L. S.] 

Signed, sworn and subscribed before me, this 5th day 

of January, 1854. . 
ALFRED Roney, J. P. 





The court granted the motion dismissing defendant's 
affidavit, and defendant excepted. 

Defendant then moved to amend the affidavit by insert- 
ing the word them in the blank after the word from, and 











ited, 


fore 


ren 
rm, 


an- 
ck- 
tt, 


iss 
nid 
he 
ise 
10¢ 
on 








ATHENS, MAY TERM, 1859. 34T 
Lockett vs. Usry. 








by changing the word him to them, after the word under, 
in the last line of the affidavit. The court refused to 
allow the amendment, and defendant excepted. 

Plaintiffs moved to amend by making a new affidavit 
in compliance with the terms and provisions of the act of 
18th February, 1854. The court granted the motion, 
and defendant excepted. 

Defendant then offered, by way of amendment, a new 
affidavit, as follows: 


Francis M. Usry and In Warren superior court. On 

Isaiah G. Usry, appeal—motion to dispossess ten- 
vs. ant. 

Cullen R. Lockett. Leave to amend having been 


granted by the court, the defendant, Cullen R. Lockett, 
for amendment to his pleadings, personally appears in 
open court, and being sworn, says on oath, that he is not 
the tenant of Francis M. Usry and Isaiah G. Usry, or 
either of them; and that he does not hold the premises 
by lease or rent from the said Francis M. Usry and Isaiah 
G. Usry, who made the within oath in said case, or by 
any one holding under them or either of them by rent or 
lease. 


CULLEN R. LOCKETT. 

Sworn to in open court, April 9th, 1859. 

Tuomas W Taomas, J. 8. C., N. C. 

The plaintiffs objected to this affidavit as an amend- 
ment, the same not conforming to the act of 18th Feb., 
1854. The court sustained the objection, and disallowed 
the proposed affidavit as an amendment, and counsel for 
defendant excepted. 

The court then remarked to counsel for the plaintiffs 
that they could take a verdict if they desired to do so, 
and defendant excepted. 

Counsel for the plaintiffs then drew up a form of a 
verdict and handed it to the jury. The court charged 
them that the only evidence before them, was the affida- 
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vits of the plaintiffs, and they must find for them if they 
believed the aflidavits, and they must believe the affida- 
vits, unless they were impeached, and there was some. 
thing to show that they were not true. To which charge 
defendant excepted. 

The jury retired, and found and returned the verdict 
which had been prepared and drawn up by counsel for 
plaintiffs, before which counsel for plaintifis moved “ that 
the verdict in this case having been rendered for the 
plaintiffs, it is ordered that the sheriff or his deputy be 
required to put the plaintifts into possession, forthwith of 
the premises described in the plaintiffs’ complaint. It is 
further ordered that the clerk do issue to the sheriff a 
writ of possession.” 

Defendant objected tothis order. The court overruled 
the objection and granted the order, and defendant 
excepted. 

Whereupon counsel for defendant tender their bill of 
exceptions, assigning as error the rulings, decisions, and 
charges above excepted to. 


Warpen & News, and Gisson & Horr, for plaintiffs in 
error. 


E. H. Portis, and T. R. R. Coss, contra. 
By the Court.—Lumrxty, J., delivering the opinion. 


Was the affidavit of Lockett sufficient ? 

When a landlord seeks to-dispossess a tenant who holds 
over, under the act of 1827, (Cobb, 901,) the tenant to 
arrest the proceeding, must make oath that he does not 
hold the premises, either by lease or rent from the said 
person or from any one holding under him, by lease or 
rent. There is a blank in this affidavit where the name 
of the two Usrys should be inserted; and the singular pro- 
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noun him, is used ‘instead of the plural pronoun them, 
provided it was the intention of the deponent so to fill 
up the affidavit. 

It is argued that these omissions and mistakes were mere 
oversights, and that the affidavit is good as it stands, 
Let us test this. Suppose Lockett was indicted for false- 
swearing ; and the assignment was, that he made oath 
that he did not hold the premises in dispute by rent or 
lease from the Usrys, and the attorney for the State 
was to offer in evidence this affidavit to support the aver- 
ment in the indictment. Would the jury find—could 
anybody say that Lockett intended so to swear? Perhaps 
he refused designedly so to state. We may speculate and 
conjecture; but in a matter like this there must be cer- 
tainty. The cases cited from the decisions of this court 
do not sustain the plaintiff in error. In Pherisfield vs. 
Carter, (2 Kelly, 148,) it was held that the omission of the 
word “ grant,” in one section of a statute, may be explained 
by other parts of the same statute,'so as to supply the 
omitted word and give the act its intended effect. In 
19 Geo. Rep. 33, this court held, that an appeal affidavit 
in forma pauperis, was amendable. We will not. cumber 
our reports by repeating the reasoning of the court to 
sustain these decisions. We do not intend to overrule or 
modify them. The proposition to amend, or rather to 
supply this affidavit with that which the party himself 
has not seen fit to put in, it stands, as we conceive, upon 
a totally different principle. It is neither more nor less 
than an offer to make an affidavit for the tenant, which 
possibly, he was unwilling to make for himself. We do 
not say itis so. The fact may be otherwise; still, it does 
not weaken the force of the reasoning. 

The court refused to permit the tenant to perfect his 
affidavit in terms of the act of 1827, under which this pro- 
ceeding was instituted. And we think the court right in 
so ruling. 
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Plaintiffs then asked leave to amend their affidavit, so 
as to make it conform to the act of 1854, (Pamphlet, p, 
55,) and they were allowed so to do. As their proceeding 
was commenced under the act of 1827 and before the act 
of 1854 went into operation, this may not have been nee. 
essary on their part; still, as it imposed an additional 
burden upon them, it constituted no good cause of excep. 
tion in favor of Lockett. Be this as it may, he still 
refused to make oath in any other form than that required 
by the act of 1827. In other words, he would not swear, 
in addition to the oath required by the act of 1827, that 
he did not hold under the vendor of the affiants. 

The tenant adhering to this position, counsel for mov- 
ants were permitted by leave of the court to take a ver- 
dict upon which judgment of ouster was awarded. 

The position occupied in this court upon this branch 
of the case is this: That the act of 1854 was ex post facto 
as to Lockett, or took away from him a vested right which 
he had—to file his affidavit under the law of 1827. 

We do not deem this ground maintainable. Really 
this ceased to be a contest on both sides under the o/d law 
and was superseded by one under the new. And suppose 
this adverse possession commenced at the expiration 
of the year 18538, did it not continue down to the time 
when these parties were litigating before the court? And 
although the right to dispossess accrued eo instanti the 
lease terminated, still was it not renewed every subse- 
quent day thereafter? And was not the owner entitled 
to all the rights and remedies which the law supplied, 
whenever he saw fit to move in the matter? 

If the legislature see fit to alter the law as to the man- 
ner of pleading either at law or in equity, or in any sum- 
mary or anomalous proceeding, and the statute takes 
effect before the defence is made, the party must conform 
to the new rule. And he cannot complain of having 
been deprived of a vested right. There is, we apprehend, 
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no such thing as a vested right in remedies. All the 
courts say is, that the legislature cannot so change the 
remedy as to render it nugatory. And that, perhaps, is 
the trouble in this case. By requiring the tenant to 
swear that he does not hold under the vendor of the aff- 
ants, he cannot take the oath. If so he should surren- 
der the premises withoat further contestation. 

In conclusion, we would add, that the court was wrong 
in authorizing a verdict to be taken. The oath of the 
tenant being ruled out, there was no issue in court. 
Still, the judgment of ouster was right—the execution of 
which may be stopped by the tenant at any time, upon 
condition that he will make oath under the act of 1854; 
not otherwise. 





STOWERS vs. CARTER. 


An agent or attorney-at-law seeking to take out an attachment must 
swear positively to the ground of attachment. As to the amount of in- 
debtedness, he may depose to the best of his knowledge and belief. 


Attachment, in Hart Superior Court. Decision by 
Judge Tuomas, at January adjourned Term, 1859. 


Francis G. Stowers sued out an attachment against 
James M. Carter, returnable to Hart Superior Court. 
At the trial term, defendant moved to dismiss the attach- 
ment, because in the affidavit, which was made by the at- 
torney of plaintiff, the ground of attachment was sworn 
to “ according to the best of the knowledge and belief” of 
the deponent. 

The following is a copy of the affidavit : 
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State of Georgia, Francis G. Stowers, by his attor- 
County of Hart. eae Henry Cleveland, comes before 
me and says, on oath, that James M. Carter, of said county, 
is indebted to him the sum of twenty-eight hundred dol- 
lars, and that James M. Carter is causing his property to 
be removed without the limits of this State, atcording to 
the best of my knowledge and belief. 
H. CrLeveanp, for 
F. G. Srowers. 
Sworn to and subscribed before | 
me, October 6th, 1857. 
J. V. Ricuarpson, J. I. C. ( 
Interlined before signing. J 
The court sustained the motion and dismissed the at- 
tachment, which decision is assigned as error. 


Hester & AxeRmMAy, for plaintiff in error. 


De tony, for defendant in error. 


By the Court.—Lumpx1y, J., delivering the opinion. 


Was the affidavit in this case sufficient to sustain the 
attachment ? 

The act of 1856 (Pamphlet, p. 25,) provides that pro- 
cess of attachment may issue when the debtor is causing 
his property to be removed beyond the limits of the State, 
if the party seeking the attachment, his agent or attor- 
ney-at-law shall make oath before a proper officer that the 
debtor has placed himself in the above position; and also 
swear tothe amount of the debt claimed to be due. The 
statute further declares, that when the affidavit is made by 
the attorney-at-law or agent of the party, he may swear 
that the amount claimed to be due is due according to the 
best of his knowledge and belief. 

Several conclusions are to be drawn from the terms of 
this law. First, that prior to its passage a positive oath 
was required of the party, both as to the amount of in- 
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debtedness and the ground of attachment; secondly, that 
the relaxation is made only in behalf of agents and attor- 
neys who depose; and thirdly, that the relaxation ex- 
tends only to the indebtedness and not to the ground of 
attachment. This being so, and we see no way to escape 
these conclusions, it follows, of course, that the court was 
right in dismisssing the attachment. 

Judgment affirmed. 

















JOHNSON vs. REESE. 





The effect of the Sheriff’s failure to advertise his sale, at three or 
more of the most public places in the county, is not to render the 
sale void, but the Sheriff liable for any loss that may, by reason of 
such failure, happen to any one interested. 











In equity, in Glasscock Superior Court. Decision by 
Judge Tuomas, at Chambers, November 8, 1858. 











This was a bill for relief and injunction, filed by Asa 
Johnson, against Agustus C. Reese, Sheriff of Glasscock 
county, and others. The object of the bill was to set 
aside a sale of complainant’s land, made by Reese, as 
Sheriff, under certain fi. fas. The bill states that by vir- 
tue of sundry executions issued from a Justice Court, 
against complainant, the land belonging to him, consist- 
ing of one hundred and eighty acres, was levied upon by 
a constable, who returned said levy to the sheriff of Glass- 
cock county ; that said sheriff advertised said land in the 
Constitutionalist, a newpaper published in the city of 
Augusta, to be sold on the first Tuesday in July, 1858; 
that there was a crop of cotton and corn growing on the 
23 
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place at the time, worth about four hundred dollars, and 
which was not excepted in the levy, or at the sale. 

The bill further states that said land was sold on the 
first Tuesday in July, 1858, without being advertised as 
required by law; in this, that it was not advertised at 
three public places in said county, or at any place, public 
or private, but the only advertisement of sale was that 
contained in the Constitutionalist, as above mentioned. 

The bill further states, that on the day of sale com- 
plainant protested against this sale, for the reason that 
the same had not been legally advertised: that notwith- 
standing said protest, the sheriff proceeded with said sale, 
and sold the land to one Edwin A. Brinkley, for the sum 
of four hundred dollars, he being, at that price, the high- 
est and best bidder for the same; but said land was worth 
more than twice that amount, besides the crop growing 
thereon; that Brinkley shortly afterwards sold said land 
to Eleary Todd, for seven hundred dollars. 

The bill prays that the sale made by the sheriff be set 
aside ; that the deeds from the sheriff to Brinkley, and 
from Brinkley to Todd, be cancelled, and declared null 
and void; and that the sheriff be restrained from putting 
the said purchaser or his assigns into possession of said 
land, &e. 

Upon the coming in of the answer, defendant moved to 
dissolve the injunction which had been granted in the 
cause, on the grounds— 

Ist, That the act of 1799, which declares that the sheriff 
shall advertise sales of land in one of the Gazettes of the 
State, and in three of the most public places in the county, 
is repealed by the act of 1850. 

2d. That there was no equity in the bill. 

3d. That the bill had been fully sworn off by the an- 
swer. 
4th. That complainant has an adequate remedy at law. 
After argument, the Chancellor granted the motion 
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dissolving the injunction. To which decision counsel for 
complainant excepted. 


E. H. Porrzs, for plaintiff in error. 


Warpen & Newms and A. H. Stepuens, contra. 
By the Court.—Bzxnnina@, J., delivering the opinion. 


Was the Court below right in sustaining the motion to 
dissolve the injunction? One of the grounds of the mo- 
tion was, that there was no equity in the bill. If that 
ground was good, the answer must of course be in the 
affirmative. 

Is it true, then, that there was no equity in the bill? 

Both the first and the second purchaser bought with 
notice of the sheriff’s omission to advertise the sale of 
the land “in three of the most public places in the coun- 
ty ;” but there was no collusion between twem, or either 
of them, and the sheriff. The question, therefore, is, did 
this omission in the sheriff, and their notice of the omis- 
sion, render the sheriff ’s sale void ? 

If, notwithstanding the omission, the sheriff had, still, 
authority to sell, the sale was not void, but was valid? Did 
the sheriff, then, have authority to sell? It is conceded 
that he had, unless the 33d section of the Judiciary act of 
1799 deprived him of the authority. That section is as 
follows: “No sales in future shall be made by the sheriff, of 
property taken under execution, but on the first Tuesday 
in each month, ahd between the hours of ten and three 
in the day ; and it shall be the duty of the sheriff to give 
thirty day’s notice in one of the public gazettes of the 
State, ofall sales of lands and other property executed 
by him, and also advertise the same in three of the most 
public places in the county where such sales are to be 
made, and shall give a full and complete description of 
the property to be sold, making known the name of the 
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defendant, and the person who may bein possession of 
the property, except horses, hogs and cattle, which may 
be sold at any time, by the consent of the defendant ; and 
in which case it shall be his duty to give the plaintiff sen 
days notice thereof, and ‘also to advertise the same in 
three or more of the most public places in the county 
where such property may be, at least ten days before the 
sale.” Cobb 509. This section says, then, that it shall 
be “the duty’ of the sheriff to advertise his sales, in three 
of the most public places in the county? But is that say. 


ing that if he fails so to advertise, his authority to sell’ 


shall cease, and, any sale made by him shall be void? We 
think not. The first part of the section says, ‘‘No sales” 
“shall be made” “but on the first Tuesday in each month, 
and between the hours of ten and three.” This is strong- 
er. This amounts to saying that the sheriff shall not 
have authority to sell at any other time. After this, when 
it comes to speaking of the advertisement, the form of 
expression changes, and becomes weaker. It shall be the 
duty of the sheriff to advertise his sales, &e., not that no 
‘sale shall be made unless he does so advertise them. 
Such is the form the expression then assumes. 

Some effect ought, we think, to be given to this charge, 
in the form of the expression. And the least effect to be 
given to it seems to be to say that the intention was that 
the sale should be valid, notwithstanding the omission to 
advertise it, but that the sheriff should be liable to make 
good any loss happening to any one interested, occasion- 
ed by the omission to advertise. And biving this effect 
to it, would be doing what would be best for both the 
plaintiff and the defendant in the fi fa. ; for it would ope- 
rate to encourage persons to become bidders for the pro- 
perty, and to encourage bidders to run the property to its 
value. | 

We think, then, that the only effect of the sheriff’s 
omission to advertise this land, in three of the most pub- 
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lic places of the county, was to render himself liable to 
whomsoever the omission injured, to make good the in- 
jury. We think that the effect did not go further, and 
render the sale void. 

Consequently, we think that-there was no equity in the 
bill, and, therefore, that the judgment dissolving the in- 
junction was right. Taking this view of the case, it be- 
comes unnecessary to notice several other questions which 
were argued. . 

If there had been a fraudulent collusion between the 
purchaser and the sheriff, the case might have been dif- 


ferent. 
Judgment affirmed. 





HEARD vs. BRA W NER. 


The decision pronounced in the case of Burch, ex’r., vs. Burch et al. 
23d Geo. Reports, 536, reviewed and reaffirmed, viz: that under the 
terms and provisions of the will of W. C. B., (vide Reporter’s state- 


A 


ment below,) only the children of Elizabeth Upshaw, living, at the 
death of the tenant for life, were entitled’ to the legacy bequeathed to 
to the “children of Elizabeth Upshaw.” 


BENNING, J., dissenting. 


In equity, in Elbert Superior Court. Tried before 
Judge Tuomas, March Term, 1859. 


This was a bill of interpleader, filed by John C. Burch, 
executor of Elizabeth Burch, deceased, against Thomas 
J. Iieard, administrator of Middleton C. Upshaw, deceas- 
ed, Jeptha Harris and wife, John Upshaw, Joseph Braw- 
ner and wife, Seaborn J. Brawner and wife, Thomas B. 
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Clark and wife, and Charles Hardeman. The object of 
the bill was to have the aid and direction of the Court in 
_the execution of certain clauses of the last will and testa- 
ment of William 8. Burch, deceased. 

For a copy of the will, see 23d Geo. Rep’ts, 536. 

The bill alleges that William 8. Burch, the testator, 
‘ died in January, 1822, leaving a considerable estate ; that 
said will was duly admitted to probate at the January 
term, 1822, of the Court of Ordinary of Elbert county; 
that Elizabeth Burch, the widow of testator, and execu- 
trix of said will, departed this life on the first day of 
July, 1855, leaving in full force her last will and testa- 
ment, of which complainant was appointed executor, who 
accepted said trust, and thereby became the executor of 
the will of William 8S. Burch, deceased ; that complainant 
has executed the will of said William 8. Burch, as 
far as practicable, but he has been delayed by litigation 
growing out of the construction of said will; that on the 
first of February, 1858, there was in complainant’s hands, 
for distribution, the sum of $68,077.05, one-tenth of which 
amount, to-wit, the sum of $5,673.083, belongs to the 
children of Rebecca Upshaw, under the terms and provis- 
ions of said will. 

The will was executed on the 15th day of May, 1817. 
Testator died in January, 1822. At the date of the will, 
and at the death of testator, Rebecca Upshaw had two 
children, Middleton C. Upshaw and Elizabeth Upshaw. 
She has had no other children since, and from her ex- 
treme age, it is not possible, in the ordinary course of na- 
ture, that she should have any more. 

Middleton C. Upshaw died in the year 1837, intestate, 
leaving as his distributees and heirs at law, his widow, 
Elizabeth, now the wife of Robert L. Harris, to whom 
she was married in 1840, and his children, Martha, now 
the wife of Jeptha Harris, and John Upshaw. Adminis- 
tration upon the estate of Middleton C. Upshaw was 
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granted to Thomas J. Heard, one of the defendants in 
the bill, and who claims one-half of the legacy to the 
children of Rebecca Upshaw, as belonging to his intes- 
tate, and subject to distribution among his heirs at law. 
The said Jeptha Harris and wife, and John Upshaw, 
claim the whole legacy due and coming to their father, 
the said Middleton, under said will, and insist that their 
mother, the said Elizabeth, is entitled to no part thereof, 
and that Heard, as administrator of the father, has no 
right to receive the same. 

Elizabeth Upshaw, the other child of Rebecca Upshaw, 
was first married to Joel Hardeman, who died in 1831, 
by whom she had three children, Ann, now the wife of 
Seaborn J. Brawner, Elizabeth, now the wife of Thomas 
B. Clarke, and Charles Hardeman, of the State of Texas. 
In the year 1887 Elizabeth, then Mrs. Hardeman, inter- 
married with Joseph Brawner, her present husband, by 
whom she has two children. 

Under the facts thus stated, complainant submits to the 
Court the question as to whom the legacy in his hands 
belonging to the children of Rebecca Upshaw, shall be paid. 

After argument, the presiding Judge decided that Jos- 
-eph Brawner, in right of his wife, Elizabeth, formerly 
Elizabeth Upshaw, and the only child of Rebecca Upshaw 
living at the death of the tenant for life, was entitled to 
the whole legacy in the hands of complainant, bequeathed 
to the children of Rebecca Upshaw, to the exclusion of 
the representatives and children of Middleton C. Upshaw, 
and to the exclusion of all the children of his wife, the 
said Elizabeth ; and he directed that a verdict and decree 
be taken accordingly. : 

To this decision counsel for defendants excepted. 


T. R. R. Coppand Wm. T. Van Duzer for John Up- 
shaw and Harris and wife. 
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Hester & AkerRMAN for Heard, adm’r of Middleton Q, 
Upshaw, dee’d. 


Rosert Toomss, conira. 
By the Court.—Lumpexiy, J., delivering the opinion. 


The only question in the case really is, whether the 
the children of Rebecca Upshaw, the sister of testator’s 
wife, took a vested or contingent remainder in the legacy 
left to them by William S. Burch? Ithas been twice de. 
cided that by this Court, after sokemn argument, and un- 
der those adjudications, the whole estate has been sold, 
and about $100,000 of it distributed according to the 
directions of the will; that the legacy bequeathed to the 
children of Rebecca Upshaw was contingent upon the 
event of their being alive at the marriage of Elizabeth 
Burch, or at her death, should the widow never marry, 
(19 Geo. Rep., 174 ; 23, 7b. 536.) 

In the first of these cases, the point was incidentally 
made and considered ; and the judgment is sustainable on 
other grounds, still this Court ask, ‘‘Were the remainders 
vested at the death of William S. Burch?” For, if any 
one of the several beneficiaries took a contingent remain- 
der, then the law, which will not allow the estate ever to 
be in abeyance, must keep the title in the estate of Wil- 
liam 8. Burch, until the contingency happens. We think 
it clear that those provisions in the will of William S$. 
Burch, referring to the death of his wife, sisters, and also 
to the death of the heirs of William T. Cook, leaving no 
child or children, look to those contingencies as arising 
during the lifetime of his wife ‘Upon a careful review 
of this will, it is evident that the testator did not intend 
the title to his property to pass out of his estate during 
the lifetime of his wife, except in the event of her mar- 
riage.’ ‘His testamentary idea clearly was, that his wife 
should have the usufruct of his estate only, the title remain- 
ing in his executors, &e. 
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In the case in 23d Georgia Reports, the question under 
discussion was broadly made, and upon thorough argu- 
ment directly decided by this Court. ‘True, it was upon 
another branch of the will, the contest being between the 
descendants ofa brother+of the testator instead of the 
family of his wife’s sister; and much ingenuity has been 
exhibited by the counsel for the plaintiffs in error, in 
attempting to discriminate between the two classes of 
testamentary disposition. We are unable to see any dif- 
ference. And if there be a distinction, it is against the 
present claimants. To avoid repetition, I refer to the 
able exposition of the true intent‘and meaning of Wm. 
8. Burch’s will, by my late highly esteemed colleague, 
Gov. McDonald, whose retirement from the Bench im- 
periously demanded by the state of his health, I feel, in 
common with the whole community, to be a public loss, 
yea, more than others, as [ had a better opportunity for 
knowing and appreciating his worth. By that opinion, 
in which I concurred, it is settled, that Mrs. Brawner, be- 
ing the only child of Rebecca Upshaw living at the death 
of Mrs. Ellzabeth Burch, she was entitled to the whole 
of that portion of the testator’s property, left contingently 
to the children of the said Rebecca. 

It only remains, therefore, to affirm, as we do, the judg- 


ment of the Court below. 
. Judgment affirmed. 


STEPHENS, J.. concurred. 
Benning, J., dissenting. 


I think that the children of Rebeeca Upshaw took 
vested remainders, viz: vested remainders subject to be 
divested on her dying, leaving no child or children. This 
opinion I have already twice expressed, the case having 
been, heretofore, several times before the Court. See 19 
Geo., 187; 28 Geo., 567. She died leaving a child. 
Therefore, if I am right in my opinion, the remainders to 
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her children were never divested, and if the remainders 
were never divested, the remainder of any child went, on 
his death, not to the surviving children, but to his repre. 
sentatives. This Court thinks that the whole share to 
her children went to the one of them who survived the 
life tenant. From this I dissent. Ithinkit went to that 
child, and to the representatives of her two dead children, 





DEBOARD vs. BROOKS anv AMIS. 


1. When in describing the case in which bail is taken, everything is 
recited in the bond but the name of the county where the actionis 
pending ; and the bond purports to be executed in that county,a 
prima facie case of identity is made out to carry the case to the jury. 

2. Where a judgment was rendered on the 28th October, 1857, and the 
capias was issued thereon on the 2d day of November thereafter ; 
and the clerk testified that he commenced immediately after court to 
make ont his execution docket, and issued this process in its order, 
Held, That there was no such negligence on the part of the plaintiff, 
or the clerk as would discharge the bail. 


Scire Facias, against Bail, in Oglethorpe superior court. 
Tried before Judge Tuomas, April*Term, 1859. 


This was a scire facias sued out by J. J. Deboard against 
William F. Brooks, principal, and Thomas Anis, jr., 
security, on a bail bond, of which the following is a copy: 

Georgia, \ Know all men by these presents, 
Oglethorpe county, J that we, William T. Brooks and 
Thomas Amis, Jr., are held and firmly bound unto J. J. 
Deboard, his heirs, executors and administrators, in the 
sum of five hundred and thirty-nine dollars and seventy 
cents, for which payment well and truly to be made and 
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done we bind ourselves, our heirs, executors and adminis- 
trators, jointly and severally, firmly by these presents. 
Sealed with our seals, and dated this 4th April, 1857. 
The condition of the above bond is such, that whereas a 
civil process requiring bail at the suit of J. J. Deboard, 
against the said William T. Brooks, in an action of com- 

laint, &c., returnable to the superior court to be held on 
the third Monday in April next, hath been served on said 
William T. Brooks. Now if the said William T., in case 
he be cast in said suit, shall well and truly pay and satisfy 
the condemnation of the court, or render his body to prison 
in execution of the same in terms of the law in such cases 
made and provided, and upon failure thereof the said 
Thomas Amis, jr., will do it for him, then the above obli- 
gation to be void else to remain in full force. 

(Signed.) WM. T. BROOKS, [L. 8.} 

THOMAS AMIS, Jr. [L.,8.] 

Defendant objected to the admission, in evidence, of 
said bond, on the ground that it did not designate the 
county to which the action was returnable. The court 
overruled the objection and admitted the bond in evidence. 
To which decision counsel for defendant excepted. 

Plaintiff next offered in evidence the capias ad satisfaci- 
endum, which had been issued on the jndgment rendered 
in the suit of Deboard against Brooks. Defendant 
objected to its introduction, upon the ground that it 
appeared that the judgment was rendered on the 28th 
October, 1857, and the capias did not issue till the 2d 
November, 1857. The court overruled the objection and 
admitted the ca sa. 

The plaintiff further proved by the clerk that he issued 
the capias ad satisfaciendum in its regular order. That 
after a court adjourns he immediately begins to make out 
an execution docket, and commences at once to issue 
executions on judgments rendered at said term, issuing 
them in their regular order. That he might have issued 
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the ca. sa. in this case earlier, if application had been 
made, but none being made he waited until he reached it 
in its order. 

The presiding judge charged the jury that the bail was 
not liable—the capias ad satisfaciendum not having issued 
until 2d November, the judgment having been rendered 
28th October previously. 

Under this charge the jury found for the defendant 
Amis. Whereupon counsel for plaintiff excepted, and 
assigued as error the charge aforesaid. 











T. R. R. Cons, B. F. Warpeman, and 8. W. Harris, 
for plaintiff in error. 


Rost. Toomss, contra. 
By the Gourt.—Lumpxiy, J., delivering the opinion. 


Both parties complain in this case; and by consent, the 
errors alleged by each have been heard. 

Was the court right in overruling the exceptions which 
were taken to the bail bond—namely, that it did not 
recite the term of the court to which the action was 
returnable in which it was taken? The description is, 
“a civil process requiring bail at the instance of J. J. 
Deboard against the said William T. Brooks, in an action 
of complaint, &e., returnable to the superior court to be 
held on the third Monday in April next, and which has 
been served on the.said William T. Brooks.” We find 
in the record and in point of fact, an action in the superior 
court of Oglethorpe county, where this bond, from its cap- 
tion, appears to have been taken, answering precisely to 
the recitals in the bond, and none is shown to be pending 
between those parties anywhere else. Is not the ques- 
tion of identity prima facie, at least satisfactorily made 
out? To my mind, such an objection is both technical 
and frivolous at this day. Does any one doubt that Thos. 
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Amis knew where and when he was bound to see to it— 
Brooks, his principal, paid this debt or rendered his body 
to prison in execution of the same? Why does he pre- 
tend ignorane then of his obligation in this respect? The 
period for such trifling is past. ; 

2. The judgment was rendered in this case 28th of 
October, 1857, and the capias did not issue till the 2d 
November, 1857; and the presiding judge charged the 
jury, that by reason of this delay, the bail was discharged. 
We do not think so. 

The clerk’s testimony proves, that there was no unrea- 
sonable delay in issuing this process; and itis a mere 
question of diligence. The bail didnot call for the éa. sa. 
within the five days. It was issued by the clerk in its 
order, in making out the execution docket. It was enti- 
tled by law to no special preference. 

The decision of this case is attempted to be sustained 
by the ruling of this court in Lichten & Baker vs. Mott, 
(10 Ga. Rep. 138,) where it was held that for the purpose 
of fixing the liability cf the bail, the ca. sa. against the 
principal, should be retained in the hands of the sheriff, 
until the next term of the court, to which it was by law 
returnable. It is said that the court there maintained 
that the process must remain in the hands of the officer 
the whole time between the judgment and the return term. 
We did say, that during the time that intervenes between 
the test and return of the ca. sa., it must remain in the 
officer’s hand, to be executed if practicable. There is no 
pretence that that was not done here. The test of the 
capias was the 2a November, and not the 28th October, 
1857 ; and we repeat the only question in this case is, did 
the ca. sa. issue within a reasonable time. The case in 
10th Georgia, does not raise or decide the point made 
here. 

Judgment reversed. 
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SELMAN es. MILLIKEN. 


An administrator is not subject to garnishment within twelve months 
after his appointment. 


Garnishment, in Walton Superior Court. Decision by 
Judge Hutcntns, at February Term, 1859. 


William Milliken, plaintiff in fi. fa., sued out garnish- 
ment against George C. Selman, as administrator of Josiah 
8. Sélman, deceased, requiring him to answer what money, 
effects, &c., he, as such administrator, had in hand belong. 
ing to James J. Selman, who was defendant in fi. fa., and 
heir-at-law of the administrator’s intestate. The garnish- 
ment was ‘sued out within twelve months after the ap- 
pointment of the administrator. Upon this agreed state 
of facts, counsel for the garnishee moved to dismiss the 
garnishment. The court refused the motion and counsel 
for garnishee excepted. 


Cuares D. Davis, for plaintiff in error. 
Hut. & Hittyer, contra. 
By the Court.—Sreruens, J., delivering the opinion. 


This is a garnishment to reach the interest of an heit- 
at-law. That interest is only a distributive share of what 
may remain after all debts are paid. By our law the ad- 
ministrator is allowed twelve months within which to 
ascertain the debts before paying them or paying any 
distributive share. He can not know what a distributive 
share will be until he first knows the debts, and these he 
cannot ascertain in a manner to protect himself, without 
waiting for the expiration of the twelve months. This 
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garnishment, therefore, requiring him, before the expira- 
tion of the twelve months, to answer what he owes, or 
what effects he has, requires him to answer what he can 
not know. An injunction could require him to pause and 
answer when the proper time comes, but a garnishment 
calls for an answer now. The heir-at-law cannot maintain 
an action for his distributive share within the twelve 
months, and his creditor who seeks to take his shoes, can 
do no better. We think, therefore, that garnishment is 
not a legal remedy against an administrator within twelve 
months after his appointment, whatever it may be after- 
wards. Let the judgment be reversed. 





COUCH vs. THE STATE. 


To complete the offence of uttering a forged paper, it must be pub- 
lished astrue, when the party knows it to be fraudulent; and with 
intent to injure somebody. And if the jury’fail to find this, their 
verdict is a nullity, upon which no judgment can be awarded but one 
of acquittal. 


Indictment for Forgery, in Gwinnett Superior Court. 
Tried before Judge Hurcurns, at March Term, 1859. 


Chaney Couch, the plaintiff in error, was indicted and 
tried for forgery. The jury found the following verdict: 
“We, the jury, find the defendant guilty of publishing 
and passing the receipt in question, knowing it to be a 
forgery—but we recommend him to mercy.” 

Whereupon, counsel for the prisoner moved in arrest of 
judgment upon the following grounds: 

Ist. Because the verdict does not find the defendant 
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guilty of any crime or offence for which judgment or sen- 
tence can be pronounced against him. 

2nd. Because the verdict is a special and not a general 
verdict, and therefore illegal, and no judgment can be 
pronounced thereon. 

The court overruled the motion, and defendant ex- 


cepted. 


Hurt & Hittyer, and Oversy, by T. R. R. Cons, for 
plaintiff. 


S. P. Tuurmonp, Sol. Gen., for the State. 
By the Court.—Lumexy, J., delivering the opinion. 


Did the jury in this case find the defendant guilty of 
any offence; and could judgment have been awarded by 
the court? The defendant was indicted for passing a 
forged receipt; and the jury found him guilty of passing 
the receipt, knowing it to be forged. But to complete 
the offence the Code requires not only that the accused 
should pass the receipt, knowing it to be forged, but, 
also, that he must pass it “as true;” and “with intent to 
defraud’’ somebody. Andisnot this reasonable and right? 
If the defendant passes the paper as a forged instrument, 
and with no intent to injure any one, whether seriously 
or in jest, should he be convicted of a crime and impris- 
oned in the Penitentiary from four to ten years? 

Had the jury found the prisoner guilty generally, or 
guilty of forgery, the verdict would have been good, and 
the court would have punished him for the highest offence 
charged in either of the four counts in the indictment. 
Or if their verdict had made reference to or been connect- 
ed with the indictment or any of the counts thereof, it 
might have stood. As it is, it is a nullity, and no judg- 
ment can be awarded uponit. It may be that they did 
not believe that he passed this receipt as true, or if they 
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did so believe that it was not the intention of the aceused: 
to injure anybody. They ‘do recommend him to mercy. 

The fault in the case, if there be any, was in not refusing 
to receive this verdict when it was brought into court; 
and compelling the jury either to convict or acquit the 
defendant of the charges in the indictment. Whether in- 
tended or not, their finding, by falling short of a convic- 
tion of any offence, amounting to an acquittal. 

Judgment reversed. 





HARDY vs. PARK. 


A testator set apart 80 shares of Railroad stock, “for the purpose of 
educating ” his three minor children, who were very young; and, 
he directed, that they should “ be boarded and educated out of the 
same,” until they received a thorough classical education. 

Held, That the cost of the children’s clothes, during the period of their 
education, was a charge on the stock. 


In Equity, in Jackson Superior Court. Decision at 
Chambers, by Judge Hutcuins. 


This was a bill filed by the executors of the last will 
and testament of William Parker, deceased, for direction 
as to the execution of said will, &c. The principal ques- 
tions made by the bill were disposed of when the case was 
first before this court.—19 Geo. Rep., 127. 

The only question made by the present bill of excep- 
tions, is, whether the bequest, in the 4th item of said will, 
of Georgia Rail Road stock, for the boardiag and education 
of the children under age, extends to clothing. The fol- 
lowing is the clause of the will referred to: 

24 
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“Ttem 4. I bequeath and set apart my rail road stock, 
being eighty shares, in the Georgia Rail Road & Banking 
Co. for the purpose of educating my children now under 
age, and direct that they be boarded and educated out of 
the same, until they receive a thorough classical edu- 
cation, if they have sufticient capacity for the same; and 
should my present wife have a child, it to be boarded and 
educated in the same manner, and share in all other re- 
spects with my children now under age.” 

The presiding judge held and decided that it did not 
extend to clothing, and counsel for the children excepted. 


T. R. R. Coss, for plaintiffs in error. 
W. H. Hutt, contra. 
By the Court.—Bawyn1ne, J., delivering the opinion. 


Does the bequest make the clothes of the children a 
charge on the rail road stock? The court below held 
that it does not, but we think that it does. 

A child, to be educated, has to be clothed. Andit isa 
general principle, that a grant of the end isa grant of the 
means. According, then, to this principle, the bequest of 
an education to the children was a bequest to them of their 
clothes during the period of their education. 

This view is favored by the large amount of the prop- 
erty which is charged with their edacation. The divi- 
dends alone on eighty shares of stock, if well managed, 
will, probably, the tender years of the children considered, 
be sufficient to give them a classical education, including 
the expense of board and clothing. 

A child to be educated, has not only to be clothed, but 
also to be supported—to be boarded. 

According, then, to the principle aforesaid, the grant 
of an education is the grant of board and clothes, as things 
inclusive in the grant of an education. And the grant in 
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the present case was of an education. The stock was set 
apart “forthe purpose of educating” the children. True, 
there followed immediately afterwards, the mention of 
board and education. “I” “direct that they be boarded 
and educated.” But the mention of board, whilst it may 
perhaps serve to show that the testator thought board not 
included in education, can hardly serve to show that he 
also thought clothes not intended in it. And the failure 


‘to mention clothes, while mentioning board, may give 
color to an argument, that he omitted clothes, because he 


thought them included in education, and therefore thought 
their mention unnecessary. 

We think, then, that the clothes of the children, during 
the period of their education, were a charge on the rail 
road stock. 

In North Carolina a similar view on the question is 
entertained.—_See Busby’s, Eq., 148; 1 Dev. & Bat. Law, 
397-399 ; 2 do. Eq., same case; 6 Iredell’s Eq., 3, 2d 28. 

Judgment reversed. 





TOOMBS vs. HILL. 


The assets ofa partnership were not sufficient to pay the debts against 
the partnership ; the separate assets of one of the partners, a de- 
ceased person, were not sufficient to pay his separate debts. 

Held, that the partnership debts had the right to be first paid of the 
partnership assets, and the separate debts the right to be first paid 
out of the separate assets. 


Exception to award of arbitrators—in Wilkes Superior 
Court. Decided by Judge Tuomas, —— Term, 1859. 
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The facts of this case are sufficiently stated in the fol- 
lowing opinion pronounced by the Court. 





Wm. M. Resse & Barnett, for plaintiff in error. 
T. R. R. Coss, contra. 
By the Court.—Bennine, J., delivering the opinion. 


Henry J. Pope and Allen W. Hill were members of a’ 
partnership, under the name of Hl. J. Pope & Co. The 
assets of that partnership, at its close, amounted to “more 
than $45,000.” The debts of the partnership exeeeded 
the amount of the assets. As many of the debts as the 
assets would pay were paid out of the assets by Mr. Hill; 
the rest of the debts he paid out of his individual property. 

Mr. Pope died, and Mr. Toombs became his adminis- 
trator. His separate estate, in the hands of Mr. Toombs, 
amounted to $102,266 68. There were debts against 
Pope, individually, amounting to $66,691 54, which were 
“entitled to be paid in full’ out of these assets. The res- 
idue of these assets left, after paying these debts, for the 
payment of the other separate debts, would consequently 
be $35,575 14. These other debts amounted to 
$93,571 88. This residue, therefore, was not sufficient to 
pay them. 

Hill insisted that the debts against H. J. Pope & Co., 
which he had taken up with his separate funds, ought to 
be paid to him out of the residue aforesaid of the separate 
funds of H. J. Pope, pro rata, with the said $93,571 88 of 
separate debts against Pope. This claim the administra- 
tor of Pope opposed. 

The claim, with some other matters, was referred to 
“auditors,” who reported “that copartnership debts of H. 
J. Pope & Co., paid by Allen W. Hill,” entitled “him to 
share pro rata in the individual assets of H. J. Pope.” 
They also reported on the other matters referred to them. 
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The Court approved their report, and that approval was 
excepted to by the administrator of Pope. The excep- 
tion was, in this Court, confined to the part of the report 
aforesaid, which gives to Hill, a creditor of H. J. Pope & 
Co.. the right to share with the separate creditors of Pope 
in the separate assets of Pope. And the decision of this 
Court will not go beyond the argument. 

The question, therefore, will be this: Did the debts 
against H. J. Pope & Co., held by Hill, have the right to 
share, pro rata, with the debts against H. J. Pope, held by 
other persons, in the separate assets of H. J. Pope, in the 
hands of his administrator? Let it be borne in mind, 
that none of the debts of either class were in judgment at 
the time of Pope’s death, and, consequently, that what is 
the effect of the statutes regulating judgment liens, is not 
in the ease. 

In Story’s Equity Jurisprudence, (§ 676,) the following 
propositions are asserted: “The creditors of the partner- 
ship have a preference to have their debts paid out of the 
partnership funds, before the private creditors of either of 
partners. But this preference is, at law, generally dis- 
regarded ; in equity, it is worked out through the equity of 
the partners over the whole funds. On the other hand, 
the separate creditors of each partner are entitled to be 
first paid out of the separate effects of their debtor, be- 
fore the partnership creditors can claim anything.” 

These propositions are, we think, established as gene- 
rally true, by the authorities cited in their support, and 
by other authorities—See 1 Amer. Lead. Cases, 319. 
The case in which there are no joint eftects, and the case 
in which there is no solvent partner, are, it seems, excep- 
tions; in them the creditors of the partnership being 
allowed to share in the separate effects of the partner 
equally with his separate creditors. In the present case, 
there were both joint effects and a solvent partner. Con- 
sequently, if it be true that these are excepted cases, yet 
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it can make no difference in this case, as this case does 
not fall among them. 

Has the doctrine of the common law, taught by these 
propositions, been changed by any of our own State legis- 
lation ? 

The Judiciary act of 1799, and the acts amendatory of 
it, make all the property of a defendant in judgment 
“bound from the signing of the first judgment.” Pr, 
Dig. 426 435. In Cleghorn vs. The Insurance Bank of 
Columbus, (9 Ga. 319,) this Court, in view, probably, of 
these acts, decided that a judgment against the partner. 
ship, older than a judgment against the partner, had over 
the latter a preference, even in the separate property of 
the partner. 

A judgment against a partnership is also a judgment 
against each partner; and if a judgment against a man 
binds all of his property, it would seem to follow, of 
necessity, that a judgment against the partnership must 
bind the separate property of each partner equally with 
this partnership property. And so, too, it would, for the 
same reason, seem to follow that a separate judgment 
against a partner must bind his partnership property 
equally with his separate property. In respect to this 
last case, however, it must ever be kept in mind, that 
what is this partnership property of the partner is no 
more than his interest in the surplus effects of the partner- 
ship, that remain after all the debts of the partnership 
have been discharged, the partners having the legal title 
to all of the partnership effects, and the right to have 
those effects applied to the payment of the partnership 
debts, before a partner can touch any part of them. The 
effect of this is, it is true, to make the separate creditors 
of a partner compete, on very unequal terms, with the 
creditors of the partnership. But this is an evil for which 
it seems difficult even to devise a remedy, without de- 
stroying this right in the partners; for, if we say let the 
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ereditors of the partnership stand back from the effects of 
the separate partner, until his separate creditors have 
taken of those effects a share equal to the share of the 
partnership effects taken by the partnership creditors, yet 
in many cases, this, our rule, will not produce the desired 
equalization, and, in the rest, it will do so only at a ruin- 
ous cost. In many cases—in, I think, quite a majority of 
of the cases—the part of a partner’s property which he 
has in the partnership, will bear to the partnership debts 
a larger proportion than that which the part he has out 
of the partuership will bear to his separate debts. Usual- 
ly, a merchant has nearly all of his means in his partner- 
ship, and yet he will, in various ways, be incurring sepa- 
rate debts. In these cases, we wholly fail to produce the 
desired equalization of the two sets of creditors. In the 
remaining cases we may, perhaps, accomplish the object, 
but if we do so we shall have to do it through the instru- 
mentality of a bill in equity, with all its incidents and 
risks of lawyers, receivers, deaths of parties, losses by 
accident, consuming delay; and these are so devouring 
that the part of the fund left for proportionate division 
among all the creditors, will generally be so small that 
the dividend to those creditors most benefitted by the 
rule will be no greater than what their dividend would 
have been by the old rule—the rule which lends creditors 
of the partnership, first on the partnership-effects, and 
creditors of the separate partner, first on his separate 
effects. : 

However, the decision in Cleghorn vs. The Insurance 
Bank, was in a case in which the older judgment was 
against the partnership; and the decision was, that the 
judgment had the right to be paid out of the separate 
property of a partner, in preference to a younger separate 
judgment against that partner. 

This decision was followed in Baker, Wilcox & Co. vs. 
Wempe, et. al., (19 Ga., 87,) and in Dennis, et. al., vs, 
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Green, adm’r, (20 Ga., 386). As to this last case, although 
the judgment in it sustains me in what I have said, yet the 
opinion misconceives the facts of it, and is calculated to 
mislead. The judgment was, that the court’s charge was 
wrong, and the charge was, that if the separate estate of 
Causey was not more than sufficient to pay the separate 
debts, that estate was not liable to the judgment 
against him, as survivor, founded on the debt due from 
the partnership. 

As to the present case, none of the debts are in judg- 
ment. Therefore, so far as the present case is concerned, 
it cannot be that the acts under notice have affected the 
common law doctrine. 

Another act is, the act of 1792, “to protect the estates 
of orphans,” &c., so far as it prescribes the order in which 
the debts “due by any testator or intestate shall be paid 
by executors and administrators.” This act declares that 
such debts “shall be paid” “in the order following, viz: 
funeral and other expenses of the last sickness, charges of 
probate of will, or of the letters of administration; 
next debts due to the public; next judgments, mortgages 
and executions—the oldest first; next rent; then bonds 
or other obligations; and lastly, debts due on open ac- 
counts; but no preference whatever shall be given to cred- 
itors in equal degree, where there is deficiency in assets, 
except in cases of judgments, mortgages that shall be 
recorded, from the time of recording, and executions 
lodgéd in the sheriff’s office ; the eldest of which shall be 
first paid; or in those cases in which a creditor “ may have 
alien on any part of the estate.’—Pr. Dig., 228. The 
last case here excepted, is that in which a creditor ‘“ may 
have a lien on any part of the estate.” The right which, 
by the common law doctrine, the partnership creditors 
have, to be preferred as to the partnership effects, and 
which the separate creditors of the partners have, to be 
preferred as to his separate effects, is a right which, with- 
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out much violence to language, may be called an equitable 
lien. Consequently, this act of 1792, instead of repealing 
the common law doctrine, requires that doctrine to be 
observed. It requires executors and administrators, in: 
the order of their payments, to respect existing liens. 

This act, then, does not, as we think, change the com- 
mon-law doctrine. And this court has so decided, in one 
if not the two cases; in the case of Thornton vs. the ad- 
ministrator of Wooldridge, if not also in the case of 
Semmes vs. Boykin, etal. These two cases were decided 
at Macon, in January, 1859. 

We cannot recall any statute which we think ought 
to be regarded as changing the common law doctrine. It 
must follow, therefore, that, in our opinion, that doctrine 
is in force, so far as the present case is concerned—a case 
in which none of the debts are in judgment, and in which 


‘the partner having died, his assets are to be administered 


according to a statute that requires liens to be respected 
in the administration of assets. 

Consequently, we must reverse the judgment of the 
court below. The effect of the reversal of that judgment 
will be to open the whole case, and to give the court below 
an opportunity of applying the principle of this decision, 
to every part of the case to which it is adapted. 

Judgment reversed. 





BROWN et At. Ex’Rs vs. WEAVER ET AL. 


1. A will should be so construed, if possible,as to give effect to every 
part ; and hence, words which makea plain inequality between sons 
on the one hand and daughters on the other, will not be overruled 
by other words, unless the latter words are incompatible with the 
first. 
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2. A bequest to daughters and their children, the daughters having no 
children in life at the time of the bequest,.and if they shall die with. 
out issue then over—would create an estate tail in real estate, and 
hence under our law creates an estate absolute passing to the hus- 
bands on marriage ; and such husbands having received such estate 
consisting in part of proceeds of a sale of land, and having for many 
years acquiesced in such sale, cannot afterwards set it aside on the 
ground that the executor was a purchaser at his own sale, the sale 
having been a fair one at the time. 


In Equity, in Walton superior court. Decision by 
Judge Hurcuins, February Term, 1859. 


This was a bill in equity for discovery, account and 
distribution in Walton superior court, tried before Judge 
Hutchins at the February Term, 1859. The case comes 
on an agreed state of facts. George R. Brown died, leay- 
ing a will, of which the following is a copy, so far as © 
relates to the issues in this case: “Item 2d. I give and 
bequeath unto my beloved wife during her widowhood 
all my property, real and personal, subject, however, to 
the provisions hereinafter mentioned, &c. 

Item 3rd. I have heretofore given and I now convey 
and confirm unto my son Samuel A. Brown, land, &e.,, 
valued at three hundred and fifty dollars. 

Item 4th. It is my will and desire that if my sous Wil- 
liam, John and George should marry, or wish to settle 
themslves before the death of my wife, then and in that 
event, my wife shall give off and assign to each of them 
a fraction of land and other property equal in value to 
that given to their brother Samuel, and to my son George 
a horse, saddle and bridle, equal in value to that hereto- 
fore given to his brothers William and John. As my 
aforesaid sons shall marry, my wife shall loan to each of 
them such negro boy as she can most conveniently spare, 
to be kept by my said sons till the death of my said wife, 
provided they all live here. 

Item 6th. It is my will and desire that as each of my 

















> no 
vith. 
and 
hus- 
state 


any 
the 
sale 


and 
Ige 
nes 


as ° 


ind 
0d 
to 


yey 
UC., 


tle 








ATHENS, MAY TERM, 1859. 879 


Brown et al. Ex’rs vs. Weaver et al. 











daughters Mary, Jane, Margaret and Elizabeth shall 
marry, my wife shall give off to each of them respectively 
a portion of property equal in value to that heretofore 

iven to their sister Nancy, with a good horse, saddle and 
bridle, and at the same time my wife shall loan to each 
of my said daughters such negro girl as she can most con- 
veniently spare, to be kept by my said daughters till the 
death of my wife, provided they outlive her. 

Item 7th. It is my will and desire that if my wife shall 
ever marry again she receives an equal share of my estate 
with my children, &c. 

Item 8th. It is my will and desire that at the death of 
my wife, my children, to-wit: Margaret, Jane, William, 
John, Mary, George and Elizabeth have been made equal 
as aforesaid, with their said brother Samuel and sister 
Nancy; the balance which may then remain, shall be 
equally divided share and share alike between my said 
children, Samuel, Mary, Jane, William, John, Margaret, 
George and Elizabeth,” and the children of Nancy to take 
her share. 

“Ttem 9th. I desire that upon the death of my wife, 
each of the negroes so loaned as aforesaid, shall, with the 
issue of such negroes be brought back into my estate to 
be equally divided as my other property as aforesaid. 

Item 10th. I hereby nominate my two sons, Willian 
and John trustees for my daughters Mary, Jane, Margaret 
and Elizabeth, and I desire that the portions to come to 
them as hereinbefore mentioned, shall pass to and vest 
in the said trustees for the use of my said daughters and 
their children, and if my said daughters die without issue 
then their said property to revert to my estate to be 
divided among my then surviving children.” 

Margaret, (who with her husband is one of the com- 
plainants,) and Elizabeth, (whose son suing by his father 
father and guardian is the only other complainant,) had 
no children when the will was made. In 1848 the execu- 
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tors under an order from the court of ordinary, sold the 
real estate; and two of them, William and John, became 
purchasers. The sale was a fair one and the land brought 
its fair price at the time. Both Margaret and Elizabeth 
were married many years before the commencement of 
this suit. The executors divided out the estate, (the 
widow having died without marrying again,) in the first 
place making each of the sons equal with Samuel, and 
each of the daughters equal with Nancy, and then divid- 
ing the remainder equally among sons and daughters 
alike, and in the settlement turning over to the trustees 
of the daughters their parts of the proceeds of the lands, 
This bill was brought to undo this division and procure 
an equal division of the entire estate among sons and 
daughters alike, and also to set aside the sale of the land. 
Judge Hutchins held that the complainants were entitled 
to such equal division of the entire estate, but held that 
the sale of land could not now be disturbed. The execu- 
tors, who were defendants in the bill, excepted to the 
ruling on the first point, and both parties ask a decision 
on the last point. 


By the Court.—SteEPueEns, J., delivering the opinion. 


1. We think the words of this will clearly express the 
idea, that in the first place, all the sons besides Samuel 
shall be made equal with him when they marry or settle 
in life; and that all the daughters besides Nancy shall be 
made equal with her when they marry, and then the resi- 
due of the estate is to be equally divided among all, sons 
and daughters alike. Nor can the effect of these words 
be overruled by certain other words directing that the 
wife, in the event of her subsequent marriage, shall have 
an equal part with the children. The implication sought 
to be drawn from these last words is, that the wife is to 
be equal with cach of the children, and that, therefore, 
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each of the children must be equal with every other one. 
It is enough to say that this direction applies only in case 
of the marriage of the wife, and she died without marry- 
ing. The testator makes a difference between his sons 
and his daughters, and the words which are claimed to 
have done away this difference and introduced equality 
as the rule, were not. to have any effect at all unless the 
widow should marry. It is no valid objection to this 
construction to say that, to make the equality of his sons 
and daughters with one another depend upon the mere 
marriage of his wife, would be a whimsical notion in the 
testator. Testators have a right to indulge even their 
whims. But we think the natural construction of the 
words when considered with reference to their collocation 
and the context, is not that the wife, (in the event of her 
marriage,) was to be made equal with each child, but sim- 
ply that she was to have a child’s part, leaving the remain- 
der to be divided among sons as one class and daughters 
as another class, according to the clear directions ex- 
pressed in the other parts of the will. This construction 
relieves the will from the imputation of whimsicalness, 
and makes it consistent throughout. We think the court 
erred in adopting a construction which makes different 
portions of the will conflict with each other, while there 
is a construction which makes all harmonious and all 
rational. 

2. The executor’s sale was a fair one, and we concur 
with the court below in thinking that the acquiescence 
in it has been too long to allow it to be disturbed now. 
This acquiescence has been given by the husbands of 
Margaret and Elizabeth, who are the real owners of the 
interests claimed by the complainants. The legacy to 
them and their children, and if they should die without 
issue then over, would be an estate tail in real property 
and therefore, by our law is an absolute estate in Marga- 
ret and Elizabeth, and passed to their husbands on mar- 
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riage. The acquiescence, therefore, on the part of the 
husbands, was by persons who held the legal interest, and 
having extended as it has through many years, it ought 
to preclude any disturbance of the sale at this late day on 
the ground that the executors were purchasers at it. 
Judgment reversed. 





MARTIN vs. MITCHELL. 


1. On the trial of a caveat, the court having put to the jurors the ques 
tion, whether they had formed and expressed an opinion as to which 
party ought to prevail, was requested by the caveator to ask those 
of them who answered this question, yes, the further question, 
what was the foundation of their opinion; and the court refused to 
put this further question. 

Held, That such refusal was not a sufficient ground for a new trial. 

2. A person who, by a release, has freed himself from all interest on 
the event of the suit, is competent as a witness. 

3. It is sufficient that the will of a person nearly blind, is read to him; 
it is not necessary that the reading should be in the presence of the 
witnesses. 

4, That a jury may not think the provisions of a will, morally right, is 
not sufficient to authorize them to set the will aside. 

5. A juror, during the progress of the trial, slept one night in the 
same room with one of the counsel for the prevailing party, but it 
was aroom in atavern, and the only spare lodging place left; 
he paid his own expense; slept in the same bed with the sheriff; 
there was no conversation about the case; and there was evidence 
quite sufficient to support the verdict. 

Held, That this was not a sufficient cause for setting aside the verdict. 


Caveat to Will, in Jackson Superior Court. Tried be- 
fore Judge Hutcuins, September, 1858. 

This was an appeal from the court of ordinary admit- 
ting to probate a paper, propounded as the last will and 
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testament of William D. Martin, deceased. At the trial 
in the Superior Court, counsel for propounder moved 
that the grand jury be brought into court and purged. 
This motion was not resisted, and the grand jury were 
ordered to be brought in, and each juror sworn on his 
voir dire. To each, the following questions were asked: 
“Have you formed and expressed an opinion as to which 
party ought to prevail in this cause?” and, “have you 
any wish or desire as to which party ought to succeed in 
this cause ?”” Counsel for the caveators moved the court 
to ask the jurors, upon their answering the first question 
in the affirmative, the further and additional question, 
“what was the source or foundation of that opinion ?” 
The court refused to ask such additional question, and 
this constitutes the ground of caveator’s first exception. 

After the jury was selected, propounder opened his 
ease, and called as a witness John McCulloch. Caveators 
objected to his being sworn, upon the ground that he 
wrote the will and his wife took a legacy under it. 
Propounders offered a release signed by McUulloch and 
wife, conveying their interest under said will to their 
children, and a resignation of his office of trustee of the 
Academy and Church in the village of Jefferson, to which 
legacies were given by said will. The court therefore 
ruled the witness competent, and he was sworn and testi- 
fied. To which decision caveators excepted. 

After the testimony was closed, counsel for caveators 
requested the court to charge the jury, that if the testator 
was unable to read from blindness or any other cause, the 
will must be read once before witnesses and acknowl- 
edged, in their presence, by the testator, or there must be 
otherwise suflicient proof of his knowledge of the con- 
tents of the paper, which the court charged, except that 
the will need not be read to or before the witnesses. 

Counsel for caveators further requested the court to 
charge the jury, that in considering the capacity of the 
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testator and the question of undue influence, it was com- 
petent forthem to consider the provisions of the will in 
regard to their unreasonableness and violation of good 
sense and the usual impulses of the human heart. This 
the court refused, but charged the jury, “that in consid- 
ering the evidence of capacity, they may look to the pro- 
visions of the will to ascertain whether it is consistent 
with reason and is the offspring of a sane mind, but not 
for the purpose of deciding whether the bequests are right 
or wrong in their opinion.” 

To which charge and refusal to charge counsel for cave- 
ators excepted. 

The jury found for the propounder, whereupon caveat- 
ors moved for a new trial, on the ground that one of the 
jury who had the case in charge, and before the same was 
terminated—the trial having occupied more than one 
day—remained all night at a hotel, in the village, belong- 
ing to one of the legatees under said will, and slept in 
the room ocoupied by Gabriel Nash, Esquire, one of the 
attorneys for the propounder. 

There was another ground for a new trial, but it was 
abandoned by counsel for caveators. 

The court refused the motion for a new trial, and cave- 
ators excepted, and assign as error all the rulings, charges, 
refusals to charge and decisions before excepted to. 


Hitiyer, and Oversy, for plaintiff in error. 
W. HH. Hutt, and T. R. R. Coss, contra. 


By the Court.—Brnnina, J., delivering the opinion. 


We rather think that the court below was right, in 
refusing the request of the caveator’s counsel, to ask the 
jurors answering the first question put to them, in the 
affirmative, the additional question, what was “the source 
or foundation of that opinion?” We rather think, that, 
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by our law, as it is now, the formation and expression of 
an opinion, by a person, that one of the parties ought to 
prevail over the other, is, in all cases, a disqualification to 
him, as a juror. By our law, as it is now, the jury are 
sworn to decide according to the evidence. By the old 
law, a juror might decide on his own private knowledge; 
and, indeed, he was deemed the best juror, who had pri- 
vate knowledge of the case, who was a witness. Hence, 
it was, that jurors were taken from the vicinage. 

But it is not necessary to decide. this question. The 
effect of not putting the proposed question was merely, 
to exclude the juror, and to substitute for him another 
juror who had not expressed any opinion at all, whether 
an opinion founded on personal knowledge, or one on 
something else. Now, to such a juror there could be no 
objection. He would at least be as good a juror as the 
other could have been. 

Then suppose the case was, that the jurors formed and 
expressed an opinion, was an opinion against the caveat- 
or. Would the rejection of such a juror be a ground on 
which he could found an objection? Certainly not. And 
it does not appear in whose favor their formed and ex- 
pressed opinions were. 

[1.] We think, then, that this is not a sufficient ground 
for a new trial. 

[2.] The release executed by McCulloch and his wife 
freed him from all interest in the event of the suit. And 
that was enough to make him competent as a witness. 
The fact that the release was to his children, was a fact 
to affect his credit only. This is too well settled to be 
questioned. 

[8.] We think that the qualification made by the court, 
’ to the charge first requested, was proper. It is sufficient, 
if a will be read to a blind man; itis not necessary that 
the reading should be in the presence of the witnesses to 
the will. The statute of frauds does not go that far. 
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[4.] In the refusal of the second request to charge, and 
in the charge given in lieu of that request, we understand 
the court, merely to have let the jury know, that, although 
they might deem the making of such a will as tho one 
before them morally wrong, yet that their so deeming it 
would not authorize them to find the will a void will, 
And thus understanding the court, we see nothing amiss 
in what the court said and refused to say. A man, in 
making his will, is not bound to square its provisions, by 
the opinion which others may entertain of their morality 
or justice. 

[5.] There was nothing to excite suspicion in the fact 
that one of the jurors slept in the same room with one of 
the counsel for the prevailing party. The room was ina 
public tavern; there was no conversation about the case; 
the juror slept in the same bed with the sheriff; that was 
the only spare lodging place in the tavern; the cost of 
the lodging was defrayed by the juror himself; the evi- 
dence was quite suflicient to justify the verdict. Still, it 
is but proper to say, that even such conjunctions are to be 
regretted ; and that they ought to be carefully scrutinized. 
Judgment affirmed. 








